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PHOENIX DEER VALLEY AIRPORT 
FOOD AND BEVERAGE CONCESSION LEASE 

 
 
This FOOD AND BEVERAGE CONCESSION LEASE (Lease) is made and entered into 

this ________ day of ________, 2022, by and between the CITY OF PHOENIX, a municipal 
corporation of the State of Arizona (Lessor or City), and KIND HOSPITALITY, INC., a 
Delaware corporation. (Lessee), whose principal place of business is located at 1225 N. Gilbert 
Rd., Mesa, AZ 85203. This Lease is effective when signed by the City (Effective Date). 

 
RECITALS 

 
A. Lessor is the owner and operator of Phoenix Deer Valley Airport (DVT or Airport) 

in Phoenix, Arizona, including the terminal. 
 
B. Lessor desires to grant to Lessee the non-exclusive rights specified in this Lease 

and to establish the terms and conditions for the operation of Lessee's food and beverage 
(F&B) concession, including the sale of alcoholic beverages, at DVT. 

 
C. Lessor desires to have the existing F&B facility renovated, upgraded and 

remodeled to offer the public a current F&B concept. 
 
D. Pursuant to Revenue Contract Solicitation 21-002 (RCS), Lessor has solicited 

responses from F&B concessionaires, and Lessor, as the successful Respondent, has 
negotiated with Lessee to operate a first-class F&B concession (Concession) for the 
convenience and necessity of the customers and public using DVT. 

 
E. Lessee is responsible for all contractual obligations of its F&B operation, including 

those F&B operations operated by its Airport Concessions Disadvantaged Business Enterprise 
(ACDBE), Disadvantaged Business Enterprise (DBE), small business, and joint ventures 
Partners (collectively referred to as “Partners”). 

 
F. On September 16, 2020, Phoenix City Council approved Ordinance S-48472 

authorizing this lease. 
 
THEREFORE, in consideration of the foregoing recitals, which the parties acknowledge 

are a part of this Lease, and of the following terms and conditions which are agreed by and 
between the parties as follows: 
  

15th September
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SECTION 1 
TERM 

 
SECTION 1.1 – Initial Term 

 
The Initial Term of this Lease shall commence on the Effective Date and shall extend 

until Lessee begins all F&B operations included under this Lease or upon the expiration of one 
hundred and eighty (180) calendar days, whichever occurs first.  

 
SECTION 1.2 – Primary Term 

 
1.2.1 The Primary Term of this Lease shall commence when Lessee begins all F&B 

operations included under this Lease, or upon the expiration of the Initial Term, whichever occurs 
first.  The Primary Term will expire on at the end of seven years, unless this Lease is terminated 
earlier as hereinafter provided. If Lessee begins all operations on a day other than the first day 
of the month, all monetary obligations under the Lease will be prorated for the remainder of the 
month. 

 
1.2.2 There is one (1), three-year renewal option to extend the Lease, at the sole 

discretion of the Aviation Director, to be exercised only if it is in the City’s best interest to do so. 
 
1.2.3 The Aviation Department will consider recommending exercising the option to 

extend the Lease after the Lease has been in effect for five (5) years if Lessee (i) is not in default; 
(ii) is current on all payments due and owing to the City; and (iii) has been in full compliance with 
all terms and conditions of the Lease throughout the five-year period under review. 

 
SECTION 2 

PREMISES – PRIVILEGES – RENT CREDITS 
 
SECTION 2.1 - Premises 

 
2.1.1 Lessor hereby leases to Lessee those Premises and facilities in the terminal 

depicted in the dark blue shaded area of Exhibit 1 (Premises), which occupy approximately 
6,603 square feet (sq. ft.) for concessions space. Lessor grants Lessee the right of ingress and 
egress to and from the Premises on public access roadways, sidewalks and areas of DVT.  

 
2.1.2 Lessee is granted access to the second-level observation deck and sidewalk 

located between the restaurant and the airfield to the same extent such access is granted to the 
general public and other Airport users. Lessee, with the advance written permission of the Airport 
manager, may provide general seating and tables in these areas provided unrestricted access 
to the seating and tables is granted to the general public and to other Airport users at all times. 
The granting of access to the observation deck and sidewalk area is at the sole discretion of the 
Airport manager. The denial or the withdrawal of such access shall at no time be deemed a 
breach of this Lease, and Lessor shall not be liable to Lessee for any costs, claims of lost 
business or lost profits allegedly resulting from the denial or withdrawal of access. 
 

2.1.3 If available, Lessee may lease additional storage space at the Airport at rate to 
be determined, subject to annual adjustment. 
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2.1.4 Lessee leases the Premises after a full and complete examination of the 

Premises and has full knowledge of the present uses and non-uses. Lessee accepts the 
Premises in the “AS IS” condition without any representation or warranty, express or implied in 
fact or by law, by Lessor and without recourse to Lessor as to the title, nature, condition or 
usability or use to which the Premises may be put. Lessor shall not be required to furnish any 
services or facilities or to make any repairs or alterations in or to the Premises other than those 
expressly provided in this Lease. Lessee assumes the full and sole responsibility for the 
condition, operation, repair and maintenance of the Premises. 
 

2.1.5 The Premises includes the kitchen fixtures.  Lessor has had the existing kitchen 
fixtures identified in Exhibit 6 (Existing Fixtures) inspected and evaluated by a qualified 
commercial restaurant equipment repair company (FIVE SHARP, LLC), which has determined 
a cost of approximately $17,106 to return to operating standards.  A copy of the inspection 
report has been provided to Lessee.  Lessor has also had the existing kitchen fixtures 
appraised by a qualified restaurant kitchen appraiser.  The appraiser’s report identifies those 
existing Kitchen Fixtures having little or no residual value, and which may be disposed of by 
Lessee.  A copy of the report has been provided to Lessee. Landlord will provide Lessee up to 
$20,000 in the form of rent credits to be applied toward the Replacement Fixtures described in 
Section 2.3.2.  

 
2.1.6 Lessor owns a collection of model airplanes that are affixed or placed at various 

locations throughout the restaurant.  Lessee is encouraged, but not required to utilize the models 
in the dining room of the restaurant for the enjoyment of restaurant patrons.  If Lessee chooses 
to not include the model airplanes into the restaurant design, Lessee will be responsible for the 
careful removal of the model airplanes and their delivery to Lessor prior to the commencement 
of any Tenant Improvement work in the restaurant. 
 
SECTION 2.2 - Rights and Privileges 

 
2.2.1 Lessor hereby grants to Lessee a nonexclusive right to engage in business at the 

Premises as a F&B concessions operator, a commercial activity defined and regulated by this 
Lease and the Phoenix City Code, to sell the types of goods and services as listed in Exhibit 2 
(Approved Menu). Lessee shall use the Premises for no other purpose.  Lessor may grant rights 
to others to conduct the same or similar operations at DVT, including the sale of packaged food, 
alcoholic and non-alcoholic beverages, and Branded Merchandise.  Branded Merchandise shall 
include items that contain the restaurant logo and are consistent with Exhibit 3 (Concept). 
 

2.2.2 As it is the objective of Lessor and Lessee that the DVT F&B Concession be 
renovated under Section 5 hereof, therefore, the location is to be operated under an agreed upon 
theme, as shown on Exhibit 3 (Concept). Any modifications to Exhibit 3 must be approved in 
writing, in advance, by Lessor. 
 

2.2.3 Unless expressly provided by this Lease, Lessee shall not operate electronic 
games or vending machines containing any food or retail items on the Premises.  
 

2.2.4 The Lessor reserves the right to require modification to Lessee’s Concept. 
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2.2.5 Lessor reserves the right, in its sole discretion, to install public address system 
speakers on or within the Premises for announcing Airport information. Lessee shall not install 
any public address or paging system on the Premises. 
 

2.2.6 The rights and privileges described in this Section may be modified by Lessor to 
implement the purpose and intent of this Lease. 
 

2.2.7 Lessee shall have the right and obligation to construct Leasehold Improvements 
to the Premises for use in its F&B Concession unit in accordance with Section 5. 
 

2.2.8 As a condition of its right to occupy the Premises, Lessee shall ensure the 
operation of any wireless access point does not cause interference with existing communication 
users, including, without limitation, aviation-related operations and equipment at the Airport, the 
operation of any existing wireless users operating at the Airport, and the Airport’s own radio 
systems. If the operation of Lessee’s wireless access point causes any interference to any 
existing users, Lessee shall take all steps necessary to remove the cause of the interference. 
Lessee shall cooperate with the Lessor and any necessary third parties to identify and eliminate 
the cause of the interference. If Lessor determines, in its sole discretion, that Lessee’s wireless 
access point or signals being transmitted by means of the wireless access point, are the cause 
of any interference, Lessor may direct Lessee to immediately cease operation of all or any 
portion of Lessee’s wireless access point, or otherwise take action to eliminate the interference 
at sole cost to Lessee.   
 

2.2.9 Lessee shall submit for Lessor’s approval any and all television programming 
packages (including content of all channels) to be used within the Premises, prior to Lessee’s 
implementation of such programming. The volume of all television programming must be set at 
a level that does not disturb other Airport operations or Airport users. It is expressly agreed, 
however, that any programming related to any accident or incident involving a commercial 
passenger airline may only be included in the programming without graphic video coverage of 
the accident site, unless the incident involves a national emergency or threat to security.  In 
accordance with 49 CFR 27.71 (i), Lessee must ensure that the captioning function is enabled 
on all televisions for any programming, live or pre-recorded, shown within the Premises.  The 
Airport conducts periodic monitoring for the captioning function and will notify the Lessee in 
writing about noncompliance. A Lessee that receives three Airport notifications within one 
calendar year could be subject to further Airport action, including fine or citation.  

 
2.2.10 Lessee shall have a current valid Arizona Liquor License for the F&B Concession 

on or before commencement of the Primary Term specified in Section 1.  
 

SECTION 2.3 - Rent Credits for Building Repairs and Kitchen Fixtures 
 
 2.3.1 Lessor, at its expense, has completed repairs to the kitchen electrical fixtures, 
cleaned the kitchen and existing fixtures, and facilitated inspections of the restaurant’s fire life 
safety systems, including the exhaust hoods.  Lessor has evaluated and identified additional 
repairs needed for plumbing and the kitchen floor.  Lessor will fund up to $130,000 for the repair 
of these items, either by hiring qualified contractors to complete the repairs, or providing Lessee 
up to $130,000 in rent credits for Lessee to complete the repairs to the Lessor’s satisfaction. It 
is at the sole discretion of Lessor to determine (i) which repairs will be subject to this provision, 
(ii) the amount attributable for each repair, and (iii) whether the Lessor or Lessee will complete 
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the repairs. 
 

2.3.2 The Kitchen Equipment Appraisal identifies Existing Fixtures with remaining useful 
life.  Lessor will provide up to $20,000 in Rent Credits to partially offset costs of repairing or 
replacing a portion of the Existing Fixtures (Replacement Fixtures) required to produce 
Lessee’s menu items identified in Exhibit 2 (Approved Menu).   

 
2.3.3 Lessee will be responsible for the placement, installation, maintenance, and repair 

of the remaining fixture(s) during the term of the Lease.  Ownership of the remaining fixtures 
valued up to $20,000 will revert to Lessor at the conclusion of the lease term.  Valuation shall be 
determined by the City.   

 
SECTION 3 

RENT 
 

SECTION 3.1 - Gross Sales 
 
The term “Gross Sales” shall be construed to mean the aggregate amount of all sales 

made and services rendered at or from the Premises, and any other revenues of any type arising 
out of or in connection with Lessee’s operation under this Lease on the Premises, regardless of 
when or where the order is received, where performed by Lessee or its Partners, from the 
Premises for cash or credit or otherwise, of every kind, name, and nature, regardless of when 
or whether collected or not, as if the same had been sold for cash, or the fair and reasonable 
value thereof, whichever is greater. Only the following shall be excluded or deducted from the 
computation of Gross Sales: 

 
3.1.1 Any and all transaction privilege taxes (sales taxes), excise taxes or related 

taxes upon or passed through to customers and collected by Lessee on such sales. 
 
3.1.2 Receipts from the sale or trade-in value of any furniture, fixtures or equipment 

used upon the Premises and owned by Lessee. 
 

3.1.3 The value of any products, supplies or equipment exchanged or transferred from 
or to Lessee’s other business locations where such exchanges or transfers are not made for the 
purpose of avoiding a sale that otherwise would be made at or from the Premises. 

 
3.1.4 Receipts in the form of refunds from or the value of products, supplies or 

equipment returned to shippers, suppliers or manufacturers. 
 

3.1.5 Receipts with respect to any sale where the subject of such sale, or some part 
thereof, is thereafter returned by a customer to and accepted by Lessee, to the extent of any 
refund actually granted or adjustment actually made, either in the form of cash or credit. 
 

3.1.6 The amounts of cash or quantity discounts received from sellers, suppliers and 
manufacturers. 
 

3.1.7 Expenses charged to customers that are paid by Lessee for the shipment of 
approved goods sold as a convenience to customers. 
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3.1.8 The amounts of any gratuities paid or given by customers to Lessee’s employees. 

 
3.1.9 Receipts from the sale, at cost, of uniforms or clothing to Lessee’s employees 

where such uniforms or clothing are required to be worn by such employees. 
 

3.1.10 Receipts from the sale of garbage or scrap materials resulting from Lessee’s 
operations at the Premises. 
 

3.1.11 Meal, tip and other wage credits to Lessee’s employees for purposes of 
compliance with minimum wage laws. 
 

3.1.12 Gift cards sold at the Premises. When a gift card is redeemed or accepted as 
payment for a purchase at the Premises, the transaction must be reported as part of Gross 
Sales. 

 
SECTION 3.2 - Credits and Discounts 

 
Lessee may allow customary discounts on sales to its own employees. Lessee shall not 

be credited with nor allowed to have any reduction in the amount of Gross Sales that results 
from any arrangements for a rebate, discount or hidden credit given or allowed to any customer, 
or to City or other Airport employees. 

 
SECTION 3.3 - Annual Rent 

 
3.3.1 Initial Term: There shall be no rent due during the Initial Term of the Lease. 
 
3.3.2 Primary Term: Rent shall commence on the first day of the Primary Term of the 

Lease as specified in Sections 3.3.3 through 3.5. 
 

3.3.3 Immediately upon Lessee’s receipt of monies from the operation of the F&B 
Concessions herein authorized, the portion of monies belonging to Lessor under the terms of 
this Lease shall immediately be vested in and become the property of Lessor, and Lessee shall 
be responsible for the monies until the same are delivered to Lessor. 

 
3.3.4 For purposes of this Lease, “Lease Year” means the twelve-month period 

beginning on the first day of the Primary Term.  
 

3.3.5 Lessee, for and in consideration of the use of the Premises, facilities, rights and 
privileges granted hereunder, hereby covenants and agrees to pay Lessor without notice, and 
free from any and all claims, deductions or set-offs against Lessor, as Rent, the greater of 
Minimum Annual Guarantee (MAG), or Percentage Rent as described below: 
 

CATEGORY PERCENT OF GROSS SALES
Food & Non-alcoholic Beverages 7% 

Alcoholic Beverages 12% 
Branded Merchandise 5% 
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3.3.6 MAG for the first full Lease Year will be MAG in the amount of $92,001. MAG for 
the second Lease Year and all years thereafter will be established at eighty-five percent (85%) 
of the annual rent owed by Lessee during the immediate preceding year or one hundred percent 
(100%) of MAG for the first Lease Year, whichever is greater. 

 
3.3.7 MAG shall be paid in installments in advance on the first day of each month. On 

each such date Lessee shall pay one-twelfth (1/12) of MAG, plus all applicable taxes. 
 

3.3.8 In the event the required MAG payment specified in Section 3.3.7 is in excess in 
any one (1) period of an amount that would be due were the Percentage Rent calculation applied, 
the MAG payment set forth above is nevertheless to be submitted to Lessor. 
 

3.3.9 Although each new MAG will be effective on the anniversary date of the first day 
of the Primary Term, the calculation of MAG may not be finalized until later, at which time Lessor 
will send Lessee written notice of the new MAG amount. Lessee shall then pay Lessor the 
difference or receive a refund for any current Lease Year MAG payments made prior to the 
calculation. 
 

3.3.10 If Lessee fails to complete construction on its Leasehold Improvements within its 
Lessor-approved construction timetable, Lessee shall nevertheless be responsible for MAG per 
Section 3.3.4. 
 

3.3.11 The termination of this Lease, by the lapse of time or as otherwise provided 
herein, shall not relieve Lessee of its obligation to pay any rent or other charges that have 
accrued during the period in which this Lease is in effect or Lessee has had the benefit of the 
Premises. 

 
SECTION 3.4 - Percentage Rent Payments and Reports 

 
3.4.1 In computing Percentage Rent to be paid by Lessee, the first reporting period 

shall commence on the date Lessee opens for business and shall end at the close of business 
on the last day of the same calendar month. Thereafter, the reporting period shall be on a 
calendar month basis. 

 
3.4.2 Lessee shall, within twenty (20) days after the close of each month, furnish 

Lessor a detailed statement of Gross Sales and any deductions from Gross Sales for the 
preceding month prepared in accordance with Generally Accepted Accounting Principles 
(GAAP) and certified by a responsible financial officer of Lessee. and shall be accompanied by 
Lessee's payment of additional rent that may be due hereunder based on the application of 
Percentage Rent, plus all applicable taxes. Lessor may require changes to the format of these 
reports at any time. 
 

3.4.3 By March 31st of each Lease Year, Lessee is required to submit to Lessor an 
annual accounting statement of Gross Sales and Percentage Rent for in accordance with GAAP. 
This statement must be prepared and audited by an independent Certified Public Accountant 
(CPA), in accordance with Generally Accepted Auditing Standards (GAAS). This requirement 
applies to prorated Lease Years at the start and end of the Lease. 
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The purpose of the audit is to determine if the Gross Sales and Percentage Rent reported 
accurately reflect the rents due and paid to Lessor for the Lease Year for the F&B Concession 
unit. 

 
3.4.4 Lessee must provide an application programming interface (“API”) for Lessor to 

call daily sales receipts, or, Lessor may approve the manual upload of sales receipts, weekly by 
close of business Monday for the previous seven days, or as requested, in a .csv file, to a portal 
provided by Lessor.  Lessor shall provide the format of the .csv file. Data, format, and frequency 
of report are subject to change at the sole discretion of Lessor.  Lessee shall coordinate with the 
City’s Information Technology Services Department to provide a City-approved API.  Any and 
all equipment and transmission changes necessary to accomplish a change in the reporting 
process will be the responsibility of the Lessee. 
 
SECTION 3.5 – Calculation of Rent Credits 
 

3.5.1 Lessor will compensate Lessee for up to $130,000 for expenses incurred for 
needed repairs to the kitchen plumbing and floor as described in Section 2.3.1 and $20,000 for 
procurement of replacement kitchen fixtures as described in Section 2.3.2. 

 
3.5.2 Compensation for the repairs and replacement kitchen fixtures will be in the form 

of a monthly credit to Lessee’s Net Rent for actual expenses, not to exceed $150,000 for the 
first 24 months of the Primary Term.  The monthly reimbursement amount will be calculated by 
adding the actual costs of the repairs plus $20,000 for the replacement kitchen fixtures, and 
dividing the total amount into 24 equal portions. Each portion will be applied monthly as a rent 
credit.   

 
SECTION 3.6 – Rent Remittance 

 
Rent payments shall be made payable in check form to the Aviation Department’s lockbox 

at Aviation Department, City of Phoenix, P.O. Box 29110, Phoenix, Arizona 85038-9110. In the 
event technological advances make point of sale Gross Sales reporting and payment transfers 
more economically feasible, Lessor reserves the right to revise how payment remittances are 
made. Any and all equipment and transmission changes necessary to accomplish the change in 
the reporting and/or remittance process will be the responsibility of Lessee. 

 
SECTION 3.7 – Intentionally Omitted 
 
SECTION 3.8 – Miscellaneous Charges 

 
Lessee agrees it is responsible for all miscellaneous charges for services rendered by the 

Lessor to support the Premises and F&B Concession operations. These charges may include, 
but are not limited to: City inspections for Lessee’s construction projects and work orders. 

 
SECTION 3.9 - Delinquent Rent and Charges 

 
Without waiving any other right or action available to Lessor in the event of default in 

payment of rents or charges hereunder, late rent or charges are subject to delinquent fees as 
defined in Section 4-7 of the Phoenix City Code, currently eighteen percent (18%) per annum 
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and as may be amended, beginning on the date the rent or charges were due. 
 

SECTION 3.10 - Late Statements or Reports 
 
If Lessee is delinquent for ten (10) or more calendar days in furnishing Lessor any monthly 

statements or reports required under this Lease, Lessee shall pay $100 per late statement or 
report to Lessor as liquidated damages for the additional administrative costs incurred by Lessor 
in processing and reviewing delinquent statements or reports. The parties agree this is a fair and 
reasonable estimate of Lessor's costs incurred in processing a delinquent monthly statement or 
report. 

 
SECTION 3.11 - Books and Records 

 
3.11.1 For the seven (7) most recent years of the term hereof, and until all claims by 

Lessor for payments hereunder shall have been fully ascertained, fixed and paid, or until three 
(3) years after expiration or earlier termination of this Lease, whichever is later, Lessee shall 
keep, in accordance with GAAP and GAAS, separate and accurate records of Gross Sales 
showing in detail all business done or transacted in, on, about, from, or pertaining to the 
Premises. Lessee shall enter all receipts arising from such business in regular books of accounts 
kept on the Premises for that purpose, and all entries in any such records or books shall be 
made at or about the time the transactions respectively occur. It is the intent and purpose of the 
foregoing provisions that Lessee shall keep all such records available for inspection by Lessor 
as will enable Lessor to ascertain and determine, accurately and clearly, the amount of money 
payable to Lessor hereunder, and the exact share of Gross Sales billed and/or received by 
Lessee under this Lease. 

 
These records shall include, but are not limited to: chart of accounts, general ledger, daily 

business reports, and original or copies of rent agreements for all Airport-related transactions. 
Lessor prefers the records be kept in Phoenix. If Lessee elects not to maintain its records in 
Phoenix, then upon Lessor’s request or in the event of an audit, it shall either: 1) pay for all 
expenses associated with delivering the records to the address of the auditors; or 2) pay for 
reasonable travel expenses for the auditors to have the audit conducted at Lessee’s specified 
location, including an administrative fee of fifteen (15%) percent of the actual costs of the audit. 

 
3.11.2 Lessor may audit Lessee’s books and records at any time to verify compliance 

with this Lease. Within ten (10) days of Lessor’s request, during normal business hours, Lessee 
will make available for inspection and review to Lessor’s employees, agents, and contractors all 
of its records, which shall be maintained in accordance with GAAP and GAAS, showing in detail 
all business conducted pursuant to this Lease.   

 
Lessor may use its own staff to perform audits under this Section or may engage an 

independent CPA to perform the audits. If an audit reveals that Lessee has understated its Gross 
Sales by two percent (2%) or more, the entire expense of the audit shall be borne by Lessee. 
Lessee shall immediately pay any additional amounts due to Lessor in compliance with Section 
3.7. 
 

3.11.3 Lessee shall install and use, or cause to be installed and used cash registers, 
sales slips, invoicing machines and other automatic accounting equipment required to properly 
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and accurately record the gross revenues on all sales, by type, services, and other business 
transactions. The devices shall be equipped with a transaction log with auditing capabilities that 
track and store each transaction that is accumulated through the point of sale register(s). The 
transaction history shall be consecutive and cannot be interrupted or restarted without the proper 
audit logs to support the interruption in numerical sequence. Lessee shall provide evidence of 
such internal controls documenting complete recording of all receipts for all operating hours. All 
transactions recorded on the devices shall be visibly displayed so that the amount recorded can 
be viewed by customers from a reasonable distance. 

 
3.11.4 Lessee shall maintain an internal control structure designed to provide 

reasonable assurance that assets are safeguarded from loss or unauthorized use, that 
transactions are executed in accordance with management’s authority, and that the financial 
records are reliable for the purposes of preparing financial statements. The internal control 
structure shall be supported by the selection, training, and development of qualified personnel, 
by an appropriate segregation of duties, and by the dissemination of written policies and 
procedures. 
 

3.11.4 It is agreed that examination of the books, ledgers, journals and accounts of 
Lessee will be conducted in accordance with GAAP and GAAS applicable in the circumstance, 
and that as such, the examinations do not require a detailed audit of all transactions. Testing 
and sampling methods may be used in verifying reports submitted by Lessee. Deficiencies 
ascertained by applying percentages of error, obtained from such testing and sampling, may be 
applied by Lessor to the entire period of reporting under examination and will be binding upon 
Lessee, and to that end shall be admissible in any court of law to prove any amounts due Lessor. 

 
SECTION 3.12 – Independent Audits 

 
If, as a result of an audit, Lessor determines that additional monies are due to Lessor, 

Lessee shall be notified of Lessor's findings and invoiced for the total amounts due. Within thirty 
(30) days of the notice and invoice from Lessor, Lessee shall do one of the following: (1) notify 
Lessor in writing that Lessee agrees with Lessor’s audit findings and pay all monies due to 
Lessor; or (2) dispute the audit findings, in writing. Failure of Lessee to dispute the audit findings, 
in writing, within thirty (30) days of receiving the notice and invoice, shall constitute acceptance 
of the findings and waiver of the right to appeal the findings. If Lessee elects to dispute the audit 
findings, it shall, within ninety (90) days after providing notice to Lessor of the dispute, furnish to 
Lessor, at Lessee’s expense, an audit made by an independent CPA mutually agreeable to both 
parties. If Lessee elects to request an independent audit under this Section, and if that audit 
results in a finding that there is a deficiency of two percent (2%) or more of the amount payable 
to Lessor, then Lessee agrees to pay Lessor for the cost of Lessor’s audit and for all deficiencies 
and delinquent fees. Interest shall accrue from the date the delinquent payment was due under 
the Lease in accordance with Section 3.9. 

 
SECTION 3.13 – Final Audit Binding 

 
The final audit of the independent CPA shall be conclusive upon the parties, and Lessee 

shall pay to Lessor, within thirty (30) days after a copy of the CPA's final report has been 
delivered to Lessee, the amount, if any, shown thereby to be due and owing Lessor. The failure 
of Lessee to make payment to Lessor within this thirty (30) day period shall constitute a material 
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breach of this Lease and shall give cause to Lessor for immediate termination thereof. 
 

SECTION 4 
LESSEE OPERATING STANDARDS 

 
SECTION 4.1 - Service Standards 

 
4.1.1 Lessor is dedicated to providing exceptional customer service and requires 

Lessee to operate the F&B Concession unit in an efficient, customer friendly, well-run manner 
to meet the needs of passengers and other customers. Lessee shall maintain the standards in 
this Section and in Exhibit 4 (F&B Operating and Service Standards Manual). 

 
4.1.2 Lessee shall conduct its F&B operations in a proper business-like manner so as 

not to disturb or be offensive to customers or other users of the Airport. Lessee shall not solicit 
business anywhere at the Airport, except within the Premises. 
  

4.1.3 Except as otherwise expressly agreed by the City, Lessee shall operate the F&B 
Concession seven (7) days a week, which shall include Lessee’s obligation to be open for 
business, at a minimum, from 6:00 am to 8:00 pm.  Exact hours of operation will be established 
and reestablished from time to time by the City based upon the needs of DVT and the 
surrounding community.  Such hours of operation shall be communicated to Lessee.  Failure to 
adhere to the established hours of operations will result in inconvenience to the public and will 
adversely affect the operation of DVT.  Quantification of the damages is difficult.  The parties 
agree that the liquidated damages set forth herein are reasonable estimates of the actual 
damages that would be incurred by the public and the City for the specified breaches of the 
foregoing operating standards Therefore, for each violation of this Section, Lessee shall pay 
$100.00 to the City as liquidated damages.  
  

4.1.4 Lessor may monitor, test, or inspect the services of Lessee at any time through 
the use of a shopping service or other commercially reasonable means that do not unduly 
interfere with Lessee’s F&B operations. Lessee shall provide and have readily available 
customer comment cards. 
 

4.1.5 Processing of payments from customers shall be prompt. Receipts shall be 
properly itemized, reflect precisely the actual sale of goods and date of sale, and list individual 
prices, taxes and totals. All customers shall be thanked for their patronage. 
 

4.1.6 Lessee shall accept traveler's checks, debit cards, and at least three (3) major 
credit cards for any purchase. Lessee understands and agrees the operation of a F&B 
Concession necessitates the rendering of public services such as making reasonable change 
and giving directions. 
 

4.1.7 Lessee is responsible for ensuring all debit and credit card transactions are 
conducted in accordance with all applicable laws and in compliance with payment card industry 
standards. 
 

4.1.8 Tip buckets, jars or containers are prohibited at the F&B Concession unless 
approved in writing, in advance, by Lessor. 
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4.1.9 Lessee shall offer the same promotions and discounts as offered in street 

location(s). The sale and acceptance of gift cards shall be consistent with procedures at Lessee’s 
street location(s).  Customers should not experience operational differences between the F&B 
Concession and its street location(s). 

 
SECTION 4.2 - Employee Standards 

 
4.2.1 Lessee shall recruit, train, supervise, direct, and deploy the optimum number of 

employees to match the service requirements of this Lease. Each employee shall: (1) be clean, 
neat, free from offensive body odor, professional, courteous, friendly, and not wear excessive 
amounts of jewelry, perfume, or cologne; (2) wear Lessor-approved uniforms. 

  
4.2.2 Lessee shall provide services in English to meet the expectations of DVT users. 

Offering services in other languages is encouraged but not required. Lessor reserves the right 
to require Lessee to increase staffing levels if, in Lessor’s judgment, the customer service 
requirements set forth in this Lease are not being met. Lessee should anticipate peak travel 
seasons and events, and add additional staff accordingly. 
 
SECTION 4.3 - Management 

 
4.3.1 The operation and maintenance of the Concession unit operated by Lessee shall 

be under the constant direct supervision of trained, qualified, and experienced managers 
employed by Lessee. Managers shall be authorized to accept any notice required or allowed by 
this Lease, and shall have authority to make all decisions reasonably necessary in the day-to-
day operation of the Concession unit. Managers shall be available on-site during business hours, 
provided that a subordinate may be designated as an acting manager during brief absences of 
the manager. 

 
4.3.2 Lessee must identify the General Manager (GM) to be assigned to the oversight 

of F&B operations of the Premises.  The GM is the primary individual responsible to fulfill 
Lessee’s obligations under the Lease and is the primary point of contact for interaction with 
Lessor. The GM should be available twenty-four (24) hours a day, seven (7) days a week for 
Lessor to communicate any challenges and/or emergencies. If the GM is not available, Lessee 
shall provide a name and telephone number of a manager who is available twenty-four (24) 
hours a day, seven (7) days a week and able to make decisions on Lessee’s behalf. The GM 
assigned under this Lease must be fully qualified. Lessee shall submit and maintain an updated 
organizational chart on file with Lessor at all times. At any time hereafter Lessee desires to 
change the GM while performing under the Lease, Lessee shall submit the qualifications of the 
new GM in writing to Lessor for prior approval. Lessor reserves the right to reject the requested 
change. 

 
SECTION 4.4 - Sanitation, Hygiene, and Cleanliness 

 
4.4.1 Lessee shall keep the Premises, along with any service pathways used by 

Lessee, clean, well-maintained and free of garbage, unpleasant odors, and hazardous 
conditions and notify Lessor promptly of hazardous conditions in the public areas outside the 
Premises. 
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4.4.2 Lessee shall provide a complete and sanitary handling of all garbage and 

recyclables generated as a result of concession operations on the Premises, and shall provide 
for its timely removal to the central collection point provided by Lessor. At no time shall Lessee 
accumulate garbage or recyclables outside the Premises or within passenger view. 

 
4.4.3 Lessee shall keep all garbage and recyclable materials in durable, insect- and 

rodent-proof, fireproof containers that are easily cleaned. The containers shall have tight- fitting 
lids, doors, or covers, and shall be kept covered when material is not being deposited in them 
and shall be cleaned as necessary to prevent odors. Boxes, cartons, barrels, or other 
conveyance items shall be disposed of promptly by Lessee and not be within customers’ view. 

 
4.4.4 Lessee shall make arrangements to provide containers to separate Concession-

generated recyclable materials from non-recyclable materials. All garbage and recycle 
containers (full or empty) shall be kept out of customers’ view, and in compliance with Section 
4.4.3. 

4.4.5 Lessee is responsible for the regular and routine cleaning, inspection and 
maintenance of used cooking oil tallow bins and their surrounding areas, sewer lines, grease 
traps and interceptors, exhaust hood and vents, and F&B Concession unit drains associated 
with the Premises. 

 
4.4.6 Lessee shall retain within the F&B Concession, and available upon Lessor’s 

request, all equipment servicing schedules, maintenance logs and invoices documenting any 
and all routine inspections, services and cleanings of any equipment including, but not limited 
to: used cooking oil tallow bins; grease traps and interceptors and their associated pumping(s); 
jetting/augering of sewer lines; exhaust hood and vents; fire suppression equipment inspections 
and pest control services. 

 
4.4.7 Lessor recommends, at a minimum, grease traps and interceptors be serviced 

quarterly, sewer lines be jetted and augered semi-annually, used cooking oil tallow bins be 
pumped as needed, and the areas surrounding the used cooking oil tallow bins be cleaned 
monthly or more frequently if needed.  Lessor reserves the right to require Lessee to increase 
the frequency of these cleanings if found necessary by Lessor.  Lessor reserves the right to 
establish and implement “line-jetting” protocols to be implemented by Lessee.  Lessee shall use 
a “Liquid Wastewater Treatment” or “Bio-Augmentation Treatment” for all drain lines (sinks, mop 
sinks, floor drains, etc.) monthly or in accordance with manufacturer’s specifications.  The “Liquid 
Wastewater Treatment” or “Bio-Augmentation Treatment” products must be approved by the 
Environmental Protection Agency and their Material Safety Data Sheets (MSDS) must be 
submitted for Lessor’s approval prior to use.  MSDS must be retained within the F&B Concession 
unit.  Lessee shall specifically follow manufacturers’ instructions for Bio-Augmentation products. 

 
4.4.8 Lessor must include a floor-mounted interceptor at the sink adjacent to the coffee 

machine to capture coffee grounds inadvertently deposited in the sink.  Lessee is responsible 
for proper disposal of all coffee grounds and in no case are coffee grounds to be drained into 
the sewer system. 

  
4.4.9 Lessee shall take appropriate action to exterminate and prevent the presence of 

rodents and other vermin within the Premises and within all Lessee on-Airport support space 
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areas.  
 
4.4.10 Lessee shall provide for Lessor’s approval a schedule for the routine inspections, 

services, and cleanings required in Section 4.4.7 along with a Quality Control/Quality Assurance 
(QC/QA) plan that covers these services and the regular and routine cleaning of the Premises 
and any service pathways leading to and from the Premises.  The schedule shall be updated 
accordingly with Lessor when changes are made.  Lessor reserves the right to add items as 
necessary to Lessee’s QC/QA plan to ensure Lessee is conducting regular and routine 
cleanings, inspections and maintenance for the F&B Concession unit.  

 
4.4.11 Lessee shall retain, within the F&B Concession unit, copies of all Maricopa 

County Environmental Services Department (MCESD) or State of Arizona health inspection 
reports and provide copies upon Lessor’s request.  If a health inspection results in a poor 
inspection report, Lessee shall prepare and submit to Lessor, within twenty-four (24) hours, a 
written summary of the nature of the inspection and the inspector's findings, as communicated 
to Lessee and provide copies of any and all report documents.  

 
4.4.12 Upon receipt, Lessee shall provide Lessor the F&B Concession unit permit 

identification numbers assigned by MCESD. 
 

SECTION 4.5 – Menu/Food Quality 
 

4.5.1 Menus must be well designed, clean, and display the correct prices for all menu 
items.  Approved menus for Lessee must be on file with Lessor.  Lessee may add or delete 
single menu items within each menu as approved by Lessor, but shall notify Lessor promptly, in 
writing, of each change, and maintain current menus with Lessor at all times.  Lessor’s prior 
written consent must be obtained before implementing a menu change that, in conjunction with 
prior menu changes in the same Lease Year, would result in more than ten percent (10%) of the 
menu items being affected.  

 
4.5.2 Lessor may implement digital menus capable of being scanned and read by 

customers’ cellular phones, provided hard copy menus are available upon request. 
 
4.5.3 Product weight must be accurate when referenced on a menu and should be 

specifically noted as pre-cooked or post-cooked weight. 
 
4.5.4 Written notifications and requests for menu changes under this Section must 

include the following information: (1) a clear description of the menu item to be changed; (2) a 
clear description of the proposed new menu item, including portion size; (3) the rationale for any 
change with any supporting documentation, including a local market survey showing the portion 
sizes at the street locations. 

 
4.5.5 Lessor may require the removal of any item not approved in advance by Lessor 

or which does not comply with Exhibit 2. 
 
4.5.6 Lessee shall keep on hand sufficient quantities of all products to allow 

preparation of all menu items to meet customer demand.  Lessee shall make efforts to ensure 
only the highest quality food is sold.  Those efforts shall include, but are not be limited to: 
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a.  Purchasing products in compliance with MCESD and any other local, state and federal 

food quality standards;  
b.  Purchasing products only from reputable commercial food vendors;  
c.  Receiving, transporting, and storing fresh foods in a manner that ensures the quality 

of the product does not decline; and  
d.  Discarding any fresh foods that have deteriorated below the acceptable quality for the 

product.  “Fresh foods” are defined as food prepared within the previous four (4) hours 
unless stricter franchise or MCESD rules apply.  

 
SECTION 4.6 - Deliveries 

 
4.6.1 Authorized vendor delivery zone is located on the east side of the Premises. 
 
4.6.2 All deliveries to the Premises shall be scheduled to maximize loading and/or 

unloading efficiency and to avoid traffic congestion.  The City may issue schedules of acceptable 
delivery times, which the City may adjust from time to time, and from which Lessee shall not 
deviate without the City’s prior consent. 

 
4.6.3 Lessee shall ensure goods being transported within the DVT terminal are 

handled in a manner that ensures items are packaged within containers and containers are 
property covered and not leaking.  In transporting merchandise, products, trash, and refuse 
associated with operating Lessee’s business to and from the Premises, Lessee shall use only 
those delivery and receiving routes established by the City and shall use only carts, vehicles, or 
conveyances that are sealed and leak-proof.  All food and supplies moved throughout the 
terminal may only be transported on carts or other wheeled devices that are equipped with 
polyurethane non-marking wheels.  Black wheels or other marking wheels are strictly prohibited. 

 
4.6.4 Deliveries are the responsibility of Lessee. Lessor shall take no responsibility or 

sign for any deliveries.  
 

SECTION 4.7 - Signs 
 
Lessor will permit Lessee to install and operate signs in and about the interior and exterior 

of the Premises to advertise the food and beverage concept, but Lessee shall not install any 
sign until the sign has been approved in writing by Lessor. Lessee shall request the Lessor’s 
approval by submitting a written request identifying the number, general type, size and location 
and must be accompanied by a detailed rendering or drawing of the proposed sign. Freestanding 
floor signs outside of the lease line are not permitted. All signs must conform to the minimum 
requirements established by the signage standards in the Tenant Design Criteria that are 
incorporated by reference as Exhibit 5 and must be approved through the Lessor’s Tenant 
Improvement Process. 
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SECTION 5 
IMPROVEMENTS TO BE MADE BY LESSEE 

 
SECTION 5.1 - Furnish and Equip Premises; Existing Fixtures 

 
5.1.1 Lessee shall provide and maintain at its own expense a first-class F&B 

Concession unit. This includes all improvements, alterations, and fixtures necessary for the 
customary operation of such a business, including, but not limited to: sales counters, display 
cabinets, interior partitions, special lighting, fixtures, wall coverings and finishes, and all other 
equipment, furniture, furnishings, and supplies necessary to conduct a first-class F&B 
Concession. All improvements affixed in any manner to the Premises are “Leasehold 
Improvements.” All non-affixed items, including cash registers, safes, racks and other 
furnishings and equipment are “Trade Fixtures.” All Leasehold Improvements must comply with 
Exhibit 5. 

 
5.1.2 A list of Existing Fixtures on the Premises as of the date of execution of this 

Lease is included as Exhibit 6.  Lessee accepts the Existing Fixtures in the “AS IS” condition 
and acknowledges that Existing Fixtures are and remain property of the Lessor.  Lessee is 
responsible for any required repairs, removals, or replacements of Existing Fixtures during the 
term of the Lease.  Lessee is prohibited from removing any Existing Fixtures that are required 
for the preparation of Lessee’s menu items, unless Lessee installs a similar Replacement 
Fixture.  Existing Fixtures and Replacement Fixtures shall become the property of the Lessor 
at the end of the Lease Term. 

 
5.1.3 Lessee shall not request, nor will Lessor execute, a Landlord’s Waiver, 

Landlord’s Consent, or similar document that would subordinate Lessor’s interest in the Lease 
to any security interest or consent to Lessee’s pledge of Leasehold Improvements or Trade 
Fixtures to obtain financing.   
 

5.1.4 Lessee shall spend a minimum total of $100,000 as proposed for the F&B 
Concession. In the event Lessee does not spend the proposed initial capital investment, Lessee 
shall remit the unspent balance to Lessor within four (4) months of commencement of the 
Primary Term. Lessor reserves the right to conduct an audit of Lessee’s initial capital investment 
expenditures. 

 
5.1.5 Lessee shall maintain all F&B Concession Premises in “opening day” condition 

throughout the term, subject to ordinary wear and tear. 
 

5.1.6 Within one hundred twenty (120) days from beneficial occupancy, Lessee shall 
provide Lessor a certified cost statement of total initial capital investment costs for the Premises 
and a certified cost statement listing the total initial capital investment costs. The certified cost 
statements must be itemized and segregated into the categories of Leasehold Improvements 
and Trade Fixtures. Lessee agrees to pay Lessor $100 each day the certified cost statement is 
late.  
 

5.1.7 The Premises will be available to Lessee as soon as reasonably practicable after 
the Effective Date of this Lease. Lessee agrees Lessor shall not be legally, financially, nor 
equitably responsible for any delays in delivering the Premises to Lessee; provided, however, 
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any delays by Lessor in delivering the Premises shall extend the Initial Term by a period equal 
to the period of the delay. Lessee acknowledges Lessor shall not be responsible for demolition 
of existing space within the Premises.  Lessor shall be responsible for all costs associated with 
abating any asbestos existing on the Premises.  

 
5.1.8 Lessee shall not use any asbestos-containing material. If Lessee uses any 

asbestos-laden material within the Premises, Lessee shall be responsible for removing all 
asbestos-laden material at its cost and in compliance with all applicable environmental laws. 

 
SECTION 5.2 - Plans and Specifications for Leasehold Improvements 

 
5.2.1 In accordance with Exhibit 5, Lessee shall submit schematic design drawings 

and construction documents for Lessor’s approval. 
 
5.2.2 Lessor will provide written notice to Lessee once the Premises have been 

certified by Lessor's engineer as available for improvement by Lessee. Upon approval of the 
construction documents by all appropriate City departments, Lessee shall receive a written 
Notice To Proceed providing approval from Lessor’s Tenant Improvement Coordinator to initiate 
construction within the Premises. 
 

5.2.3 All Leasehold Improvements shall be at Lessee's sole cost and expense and 
shall not damage the Airport terminal. 
 

5.2.4 Lessor’s approval shall not constitute a representation or warranty as to 
conformity with the requirements of local, state, and federal laws. Lessee shall at all times remain 
responsible for compliance with all applicable laws. Lessor reserves the right to approve 
architectural and aesthetic matters for each F&B Concession block of space. Lessor may reject 
any design submitted, and require Lessee to resubmit designs and layout proposals until they 
meet Lessor’s approval. 
 

5.2.5 In the event Lessor rejects any portion of the Schematic Design drawings or 
Construction Documents, Lessee shall promptly submit necessary modifications and revisions. 
No substantial changes or alterations shall be made in any executed plans or specifications after 
Lessor’s initial approval, and no Leasehold Improvements or changes to Leasehold 
Improvements shall be made to or upon the Premises without Lessor’s prior written approval. 
 
 

5.2.6 One hundred twenty (120) days after completion of any Leasehold Improvement, 
Lessee shall provide to Lessor two (2) sets of detailed plans and specifications of the work as 
completed. One (1) copy shall be produced in a computer automated drafting (CAD) format and 
the second copy shall be as-built plans sealed by an Arizona registrant in an electronic format 
to be determined by Lessor at the time of submittal. Upon Lessor’s request, Lessee will inspect 
the Premises jointly with Lessor to verify the as-built drawings. 
 

5.2.7 Lessee shall, in the design and construction of Leasehold Improvements and 
operation of the Premises, comply with all applicable provisions of the Americans with 
Disabilities Act (ADA), 42 U.S.C. §12101 et al., the ADA Accessibility Guidelines, and 
implementing regulations as imposed upon the owner and/or operator of public facilities. 
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5.2.8 Any subsequent changes, alterations or additions to constructed Leasehold 

Improvements or the Premises shall be subject to the prior written approval of the Aviation 
Director. Before commencing any such improvements, additions or alterations, Lessee shall 
submit plans and specifications; construction costs and engineering and architectural fees; and 
a construction schedule for all work, facilities and improvements to the Aviation Director. All 
construction shall conform to the architectural requirements of Exhibit 5 and in accordance with 
the Tenant Improvement Handbook which may be amended from time to time. 

 
SECTION 5.3 - Title to Leasehold Improvements 

 
5.3.1 All contracts for the construction of the Leasehold Improvements must include 

provisions of insurance and suretyship reasonably satisfactory to Lessor for protection of Lessor, 
laborers, suppliers, subcontractors, and the general public. 

 
5.3.2 All Leasehold Improvements approved by Lessor become and remain the 

property of Lessee until the expiration or termination of this Lease. Upon expiration or termination 
of this Lease for any reason, all Leasehold Improvements become the property of Lessor, with 
Trade Fixtures, signs and other personal property remaining the property of Lessee so long as: 
(1) the removal of such Trade Fixtures, signs, or personal property, at Lessee’s sole expense, 
does not result in material damage to the Premises that cannot be repaired by Lessee to Lessor’s 
satisfaction; (2) Lessee is not in default at the time of the expiration or termination of the Lease; 
and (3) the Trade Fixtures, signs, or personal property are removed from the Premises no later 
than ten (10) days after the expiration or termination of the Lease. 
 

5.3.3 Notwithstanding the foregoing, if the Primary Term is less than five (5) years, 
upon the expiration or termination hereof, Lessor shall reimburse Lessee for the then- 
unamortized value of its Leasehold Improvements. For purposes of this provision, the 
amortization period for all of the foregoing assets installed on the commencement of the Primary 
Term shall be five (5) years commencing with the start of the Primary Term. Any additional 
assets installed on the Premises must be brought to the attention of Lessor and will be amortized 
over five (5) years commencing on the date of installation. 
 

5.3.4 Lessee shall remove its Trade Fixtures, signs, and personal property in a manner 
and at times that do not interrupt Airport operations. Lessee shall repair all damage done to the 
Premises or other Lessor-owned property resulting from the removal of such Trade Fixtures, 
signs, and personal property and shall restore the Premises and other Lessor-owned property 
to the state of good repair that existed prior to the installation of Lessee’s Trade Fixtures, signs, 
and personal property, less normal wear and tear. Should Lessee fail to repair the damage to 
Lessor’s satisfaction, Lessor shall have the right to make such repairs and be reimbursed by 
Lessee within ten (10) days following demand by Lessor for payment at Lessor’s standard rates 
plus Lessor’s administrative costs, or, if the work is performed by Lessor’s contractor, Lessor’s 
actual cost, including but not limited to Lessor’s administrative costs. If Lessee fails to become 
current on all payments owed to Lessor within thirty (30) days, title to the Trade Fixtures shall 
vest in Lessor. If Lessee is in default at the time of expiration or termination of this Lease, Lessor 
may hold title to the Trade Fixtures until Lessee is current on all payments owed to Lessor. If 
Lessee fails to remove its Trade Fixtures, signs, and other personal property within ten (10) 
calendar days, or a longer period of time agreed to in writing by Lessor, after the expiration or 
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termination of this Lease, Lessor, at its option, may determine that title to these items shall vest 
in Lessor at no cost to Lessor, or Lessor may elect to exercise its rights under Section 15. 

 
5.3.5 In the event of dispute as to the affixed or non-affixed nature of any Leasehold 

Improvements or Trade Fixtures, Lessor’s determination shall be final. 
 

5.3.6 Lessee shall maintain all Leasehold Improvements and Trade Fixtures at its own 
expense. 

 
SECTION 5.4 - Removal and Demolition 

 
Lessee shall not remove or demolish, in whole or in part, any Leasehold Improvement on 

the Premises without Lessor’s prior written approval. Lessor may, at its sole discretion, condition 
such approval upon the obligation of Lessee to replace the Leasehold Improvement by an 
improvement specified by Lessor.   

 
SECTION 6 

CLOSURE, RELOCATION, REDUCTION, EXPANSION, OR CONDEMNATION 
 
SECTION 6.1 - Lessor's Authority 

 
If at any time during the term of this Lease Lessor determines it is necessary for the 

efficient operation of the Airport, Lessor may require Lessee to close or reduce its operations. If 
Lessor requires Lessee to close any or all of its operation, Lessee shall vacate the Premises 
within ninety (90) days of receipt of closure notice, unless exigent circumstances require an 
earlier closure or reduction of the Premises. If Lessor requires a reduction of Lessee’s Premises, 
Lessee may elect to close the specific F&B Concession unit and the closure shall be treated in 
the same manner as if Lessor had required closure.  

 
SECTION 6.2 - Compensation 

 
If a closure occurs under this Section, Lessor’s liability shall be limited to reimbursement 

of Lessee for the net book value of all Leasehold Improvements and Trade Fixtures that Lessee 
cannot reasonably remove and use in a relocated or reduced F&B concession unit. For the 
purposes of this Lease, net book value shall mean the current value of the Leasehold 
Improvements after depreciation in accordance with Section 5.3.3. 

 
SECTION 6.3 - Condemnation 

 
This Lease shall terminate upon the filing of an action to condemn the Premises and 

Lessor shall be entitled to all compensation awarded in any condemnation action, except for the 
amount indicated in Section 8.2. 

 
SECTION 7 

JANITORIAL SERVICES 
 
Lessee shall provide janitorial services within the Premises and along pathways to and 

from support space and garbage disposal areas, as needed, to maintain safety and cleanliness 
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standards described in this Lease. Lessee shall ensure routine floor cleaning of back-of-house 
service ways and common areas will occur as needed and that no F&B Concession-generated 
garbage is tracked outside the Premises. Lessee’s responsibility includes the immediate 
cleaning of any flooring soiled by its F&B operations. 

 
Lessee-provided janitorial services must be provided equal to or greater than the 

standards of cleanliness and appearance required by for public areas in the terminal.  To 
maintain high standards throughout, Lessor shall have the right to perform such services for 
Lessee in the event of Lessee’s failure to do so and to charge Lessee for the labor and materials 
used at such rates as Lessor may establish; provided, however, that Lessor, before commencing 
janitorial services within the Premises, shall give Lessee written notice of its default and a five 
(5) day period in which to correct any default. 

 
SECTION 8 

MAINTENANCE OF PREMISES 
 

SECTION 8.1 – Maintenance 
 
8.1.1 Obligations of Lessor: Lessor shall, at its expense, maintain the terminal in good 

condition, including the ventilating and air conditioning equipment, electrical, fire suppression, 
water and sewer systems, and gas, where applicable, up to the Premises. If at any time after the 
commencement of the Primary Term, a certified technician determines that repair of the walk-in 
coolers specified in Section 8.1.2 is cost prohibitive, Lessor shall, at Lessor’s sole cost, procure 
and have installed a like-for-like replacement unit, provided Lessee provides evidence that 
scheduled maintenance for the unit was performed in accordance with the maintenance 
schedule set forth in Exhibit 15 (Preventative Maintenance for Refrigeration Equipment).  
Lessor reserves the right, at Lessor’s sole cost, to obtain a second certified technician’s 
evaluation of the affected equipment. 

 
8.1.2 Obligations of Lessee: Lessee shall, at all times and at its sole expense, maintain 

in good repair and keep in a clean and orderly condition the appearance of the Premises, all 
Leasehold Improvements and Trade Fixtures therein, whether installed by Lessee or Lessor, 
including but not limited to the walk-in coolers and associated roof-mounted chilling units.  Prior 
to commencement of the Primary Term, Lessee will implement all repairs or replacements cited 
by restaurant equipment repair company FIVE SHARP, LLC, as referenced in Section 2.1.5. 
Additionally, any repairs or maintenance shall be equal to or better than the materials, 
workmanship and appearance representative of the terminal. Lessee shall conduct regular and 
routine cleaning, inspections and maintenance within the Premises, any support space and the 
pathways in between, and shall provide documentation of the cleaning, inspections and 
maintenance when requested by the Lessor. To maintain high standards of maintenance 
throughout the terminal, Lessor shall have the right to accomplish any required work in the event 
of Lessee’s failure to do so and to charge Lessee for the labor and materials used at such rates 
as Lessor may establish provided, however, that Lessor, before commencing any required work 
within the Premises, shall give Lessee written notice of its default and a five (5) day period in 
which to correct any default. 
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SECTION 8.2 - Repairs 
 
8.2.1 All repairs to the Premises done by or on behalf of Lessee shall be of first-class 

quality materials and workmanship, equal to or better than the Lessee’s original materials and 
workmanship, and, except in emergencies requiring immediate response, approved in advance 
by Lessor in writing. Lessee shall be responsible for the cost to repair any damage to the terminal 
or the Premises caused by the negligence or misconduct of Lessee or its contractors or invitees. 
Lessor shall be the sole judge of the quality of the repairs. 

 
8.2.2 Lessee shall repaint or refinish, at its sole expense, high traffic areas subject to 

greater-than-normal wear as required by Lease, or as may be directed by Lessor. All Leasehold 
Improvements and Trade Fixtures that become worn, chipped, dented, or gouged, shall be 
repaired or replaced at Lessee’s sole expense. If the floor within the Premises is carpeted, 
Lessee shall replace the carpet every thirty (30) months at Lessee’s sole expense. The materials 
used to repair or replace Leasehold Improvements and Trade Fixtures must adhere to the 
requirements of Section 5.  
 

8.2.3 It is the responsibility of the Lessee to routinely inspect and maintain all 
Concession-related plumbing and mechanical systems to prevent leaks from occurring into 
neighboring spaces.  If a leak occurs from the restaurant, Lessee shall immediately initiate clean-
up and repairs.  Lessee shall also immediately inform Lessor of leak and shall provide a detailed 
description of the occurrence along with the remedy, to be approved by Lessor, within 24 hours 
of leak occurring.   

 
SECTION 8.3 - Right to Enter 

 
8.3.1 Lessor shall have the right to enter the Premises to inspect the Premises at 

reasonable times during Lessee’s regular hours of operation to determine whether Lessee has 
complied, and is complying, with this Lease. 

 
8.3.2 Lessor shall have the right to enter the Premises to cure any material breach that 

remains uncured by Lessee after reasonable notice and opportunity to cure. 
 

8.3.3 Lessor shall have the right to enter the Premises to respond to any emergency. 
 

8.3.4 Nothing in this Section shall be construed to be a limitation or restriction on the 
exercise of Lessor’s police power. 

 
SECTION 8.4 - Failure to Maintain or Repair 

 
8.4.1 If found that Lessee was responsible for damages associated with a lack of regular 

and routine cleaning, inspections or maintenance of the Premises, including support space, 
Lessee shall be responsible for all associated costs to repair the Premises as well as any 
adjacent spaces to which damage may have spread. 

 
8.4.2 If Lessee refuses or neglects to undertake the maintenance, repair, or replacements 

requested by Lessor; or if Lessor is required to make any repairs necessitated by the acts or 
omissions of Lessee, its Partners, contractors, or invitees, Lessor shall have the right to make 
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such repairs on behalf of and for Lessee.  Such work shall be paid for by Lessee within ten days’ 
receipt of invoice from Lessor for payment at Lessor’s standard rates, plus Lessor’s 
administrative costs, or, if the work is performed by Lessor’s contractor, Lessor’s actual cost, 
including but not limited to Lessor’s administrative costs. 

 
 
 
SECTION 8.5 - Operation Costs 

 
Lessee shall be responsible for all costs of operating Lessee’s F&B Concession included 

under this Lease, and shall pay, in addition to rent and other payments specified in this Lease, 
all other costs connected with the use of the Premises and facilities, and those rights and 
privileges granted. 

 
SECTION 8.6 - Utilities 

 
Lessee is responsible for the procurement and maintenance of utility service for 

water/sewer, natural gas, and fire suppression to the Premises.  Lessee shall be required to 
provide non-electrical utility hook-ups.  Electrical service will be provided by Lessor.  Lessor shall 
not be responsible for charges relating to non-electrical utility service usage, telephone service 
and special wiring and hookups for computer(s) for the Premises, including wireless internet 
access. Lessor shall have no liability for blackouts, brownouts, cessation, interruption, or failure 
of utilities. 

 
SECTION 9 

INSURANCE REQUIREMENTS 
 

SECTION 9.1 – Introduction 
 
9.1.1 Lessee shall procure and maintain for the term of the Lease, insurance against 

claims for injury to persons or damage to property which may arise from or in connection with 
this Lease. 

 
9.1.2 Lessee shall deliver to Lessor, prior to its occupancy of the Premises, a certificate 

of insurance acceptable to Lessor in the amounts as stated within Section 9.2.  Lessor reserves 
the right to review the sufficiency of and to modify the insurance requirements of this Lease at 
the time MAG is reviewed for adjustment in order to determine whether existing insurance 
requirements are reasonable, adequate and commercially available so that Lessee’s 
operations are insured to protect the Lessor’s interests. Lessee shall maintain insurance 
coverage throughout the term of the Lease or Lessor may terminate this Lease. Additional 
insurance coverage may be required depending on the type of concession services being 
provided. 

 
SECTION 9.2 – Minimum Scope and Limits of Insurance 

 
Lessee shall provide coverage with limits of liability not less than those stated below. 

An excess liability policy or umbrella liability policy may be used to meet the minimum liability 
requirements provided the coverage is written on a “following form” basis. 
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1. Commercial General Liability – Occurrence Form 

Policy shall include bodily injury, property damage and broad form contractual liability 
coverage. 
 Each Occurrence $ 1,000,000 
 General Aggregate $ 2,000,000 
 Products – Completed Operations Aggregate $ 1,000,000 
 Liquor Liability (if alcohol is sold or served) $ 1,000,000 
 Personal and Advertising Injury $ 1,000,000 
 Fire Damage (Damage to Rented Premises) $ 100,000 

a. The policy shall be endorsed to include the following additional insured 
language: "The City of Phoenix shall be named as an additional insured 
with respect to liability arising out of the use and/or occupancy by Lessee 
of the Premises subject to this Lease." 
 
 

b. The policy shall not contain any restrictions of coverage with regard 
to operations on or near Airport Premises. 

 
2. Automobile Liability 

Bodily Injury and Property Damage for any owned, hired, and non-owned vehicles 
used in the performance of this Lease. 
 Combined Single Limit (CSL) non-airside driving $ 1,000,000 

a. The policy shall not contain any restrictions of coverage with regard 
to operations on or near the Airport. 

 
3. Worker’s Compensation and Employer’s Liability 

 Workers’ Compensation  Statutory 
 Employers’ Liability 

 Each Accident $ 100,000 
 Disease-Each Employee $ 100,000 
 Disease-Policy Limit $ 500,000 
a. Policy shall contain a waiver of subrogation against the City of 

Phoenix. 
b. This requirement shall not apply when a Lessee or sublessee is 

exempt under Arizona Revised Statutes (A.R.S.) Section (§) 23-
902(E), AND when such Lessee or sublessee executes the 
appropriate sole proprietor waiver form. 

 
4. Property Insurance 

 Coverage for Lessee’s Leasehold Improvements  Replacement Value 
 Coverage for Lessee’s contents  Replacement Value 

a. Property insurance shall be written on an all risk, replacement cost 
coverage, including coverage for flood and earth movement. 

b. The City of Phoenix shall be named as a loss payee on property coverage 
for Lessee’s Leasehold Improvements. 

c. The policy shall contain a waiver of subrogation against the City of Phoenix. 
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5. Fidelity Bond or Crime Insurance – Employee Theft 

The bond or crime policy shall provide coverage for loss of monies belonging to the 
Lessor under the terms of the Lease as a result of theft by Lessee’s employees. 
Bond or Policy Limit $ 10,000 

a. The bond or policy shall include coverage for all directors, officers, agents 
and employees of the Lessee. 

b. The bond or policy must include coverage for third party fidelity, i.e. property of 
the Lessor that is held by the Lessee in any capacity, or property for which the 
Lessee is legally liable. 

c. The bond or policy shall not contain a condition requiring an arrest and 
conviction. 

 
SECTION 9.3 – Additional Insurance Requirements 
 

The policies shall include, or be endorsed to include, the following provisions: 
1. On insurance policies where the City is named as an additional insured, the City shall 

be an additional insured to the full limits of liability purchased by Lessee even if those 
limits of liability are in excess of those required by this Lease. 

2. Lessee's insurance coverage shall be primary insurance and non-contributory 
with respect to all other available sources. 

 
SECTION 9.4 – Notice of Cancellation 

 
For each insurance policy required by the insurance provisions of this Lease, Lessee 

must provide to the Lessor, within two (2) business days of receipt, a notice if a policy is 
suspended, voided, or canceled, for any reason. Such notice shall be mailed, hand-delivered or 
sent via facsimile transmission to: 

 
City of Phoenix 
Aviation Department - Business & Properties Division 
Phoenix Sky Harbor International Airport 
2485 East Buckeye Road 
Phoenix, AZ 85034 
 

and shall be sent by certified mail, return receipt requested.  

SECTION 9.5 – Acceptability of Insurers 

Insurance is to be placed with insurers duly licensed or authorized to do business in the 
State of Arizona and with an "A.M. Best” rating of not less than B+ VI. Lessor in no way warrants 
the above-required minimum insurer rating is sufficient to protect Lessee from potential insurer 
insolvency. 

 
SECTION 9.6 – Verification of Coverage 

 
Lessee shall furnish Lessor with certificates of insurance (ACORD form or equivalent 

approved by Lessor) as required by this Lease. The certificates for each insurance policy are to 
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be signed by a person authorized by that insurer to bind coverage on its behalf. 
 
All certificates and any required endorsements are to be received and approved by Lessor 

before the Lease term commences. Each insurance policy required by this Lease must be in 
effect at or prior to the commencement of work and must remain in effect for the duration of the 
Lease. Failure to maintain the insurance policies as required by this Lease or to provide evidence 
of renewal will be considered a material breach of the Lease. 

 
The City Lease number and project description shall be noted on the certificate of 

insurance. The City reserves the right to require complete, certified copies of all insurance 
policies required by this Lease at any time. DO NOT SEND CERTIFICATES OF INSURANCE 
TO THE CITY'S RISK MANAGEMENT DIVISION. 

 
The initial certificates required by this Lease shall be sent directly to: 

 
City of Phoenix 
Aviation Department - Business and Properties Division 
2485 East Buckeye Road 
Phoenix, AZ  85034 
ATTN:  Terminal Concessions Program 
Fax Number:  602-273-4083 
Email: aviation.business@phoenix.gov 

 
All subsequent and renewal certificates of insurance and endorsements shall be sent directly to: 
 

City of Phoenix 
Aviation Department 
c/o Exigis Insurance Compliance Services 
PO Box 4668 – ECM #35050 
New York, NY  10163-4668 
Email: certificates-cityofphoenix@riskworks.com  
 
 

SECTION 9.7 – Sublessees and Partners 
 
Lessee’s certificate(s) shall include all sublessees and partners as additional insureds 

under its policies or Lessee shall furnish to the City separate certificates and endorsements for 
each sublessee and partners.  All coverages for sublessees and partners shall be subject to the 
minimum requirements identified above. 

 
SECTION 9.8 – Approval 

 
Any modification or variation from the insurance requirements in this Lease must have 

prior approval from the City’s Law Department, the decision of which shall be final. Such action 
will not require a formal Lease amendment but may be made by administrative action. 
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SECTION 10 
INDEMNIFICATION OF CITY 

 
Tenant (Indemnitor) must indemnify, defend, and hold harmless Lessor, and its officers, 

officials (elected or appointed), agents, and employees (Indemnitee) from and against any and 
all claims, actions, liabilities, damages, losses, or expenses (including, but not limited to, court 
costs, attorney fees, expert fees, and costs of claim processing, investigation, and litigation) of 
any nature or kind whatsoever (Losses) caused, or alleged to be caused, in whole or in part, by 
the wrongful, negligent, or willful acts, errors, or omissions of Indemnitor or any of its owners, 
officers, directors, members, managers, agents, employees, or contractors (Indemnitor’s 
Agents) arising out of or related to Tenant’s occupancy and use of the Premises or the Airport.  
This defense and indemnity obligation include holding Indemnitee harmless for any Losses or 
other amounts arising out of or recovered under any state’s Workers’ Compensation Law or 
arising out of the failure of Indemnitor or Indemnitor’s Agents to conform to any federal, state, or 
local law, statute, ordinance, rule, regulation, or court decree. Indemnitor’s duty to defend 
Indemnitee accrues immediately at the time a claim is threatened or a claim is made against 
Indemnitee, whichever is first. Indemnitor’s duty to defend exists regardless of whether 
Indemnitor is ultimately found liable. Indemnitor must indemnify Indemnitee from and against 
any and all Losses, except where it is proven that those Losses are solely as a result of 
Indemnitee’s own negligent or willful acts or omissions. Indemnitor will be responsible for primary 
loss investigation, defense, and judgment costs where this indemnification applies. In 
consideration for the use and occupancy of the Premises, Indemnitor waives all rights of 
subrogation against Indemnitee for losses arising from the use, occupancy, or condition of the 
Premises or the Airport. The obligations of Indemnitor under this provision shall survive the 
expiration or earlier termination of this Lease. 

 
SECTION 11 

LIENS AND PERFORMANCE AND PAYMENT BONDS 
 
SECTION 11.1 - Liens 
 

Lessee shall not create, permit, or suffer any lien to be imposed upon the Premises or 
upon any Leasehold Improvements without promptly discharging the same. Lessee shall at all 
times indemnify and save the City harmless from all liens, claims, losses, demands, costs, 
expenses or liability cost for labor or materials in conjunction with construction, repair, alteration, 
or installation of structures, improvements, equipment, or facilities within the Premises, and 
against all reasonable attorneys’ fees and other costs arising by reason of any such liens or 
claims and the removal of liens. 

 
SECTION 11.2 - Payment Bond 

 
Prior to the commencement of any construction, alteration, or repair hereunder of 

Lessee’s Leasehold Improvements and/or Trade Fixtures which exceeds $10,000 in cost, 
Lessee shall furnish to the Lessor, without expense to the Lessor, a payment bond issued by a 
surety company licensed to transact business in the State of Arizona and satisfactory to and 
approved by the Lessor with Lessee’s contractor or contractors as principals. The penal amount 
of the bond shall be not less than 100 percent of the total cost of the contract or contracts for the 
construction, alteration, or repair of such Leasehold Improvements and/or Trade Fixtures. In the 
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event that such contracts involve alteration or work on or to the Lessor’s facilities, the payment 
bond shall be posted regardless of the dollar value of the work. The payment bond required by 
this Section shall guarantee the prompt payment to all persons supplying labor, materials, 
provisions, supplies, and equipment used directly or indirectly by any contractor, 
subcontractor(s), and suppliers doing work provided for in the above-mentioned construction 
contract and shall protect the Lessor from any liability, losses, or damages arising from it. 

 
SECTION 11.3 - Performance Guarantee 

 
Lessee shall provide and maintain during the term of this Lease a performance guarantee 

in the form of an irrevocable standby letter of credit (“LOC”) guaranteeing the full and faithful 
performance by Lessee of all the terms and conditions of this Lease, including security for 
payment by Lessee of all claims by Lessor. The amount of the performance guarantee for this 
Lease shall be either three (3) months’ rent or $23,000, whichever is greater. Lessee shall 
increase the performance guarantee upon written demand of Lessor, provided such increases 
are found reasonable and necessary by Lessor. Lessor may draw or make a claim against the 
posted performance guarantee for failure of Lessee to perform according to the covenants, terms 
and conditions of the Lease. If Lessor draws or makes a claim on the posted performance 
guarantee, Lessee shall replenish the performance guarantee to its original amount within thirty 
(30) days’ notice of Lessor’s draw or claim unless otherwise agreed by Lessor in writing. The 
performance guarantee is required to be in place for the entire term of this Lease. Lessee’s 
failure to provide and maintain a performance guarantee under this paragraph shall be a material 
breach of this Lease. 
 

If the performance guarantee is in the form of a LOC, Lessee will use Lessor approved 
LOC form attached as Exhibit 7. The LOC shall be issued by a local financial institution 
preferably in the Phoenix Metropolitan area in a form that is satisfactory to the Lessor and Lessor 
must be able to draw upon the letter of credit at any of the financial institution’s counters in the 
Phoenix Metropolitan area. Any modification to the Lessor approved LOC form must be 
approved by Lessor. If an LOC is obtained, then unless Lessor receives a written extension of 
that LOC, in a form acceptable to Lessor, at least sixty (60) days before the end of the term of 
such LOC, Lessor, without notice to Lessee, may draw upon the full amount of that LOC and 
retain all proceeds as a cash security pursuant to this Section. Lessor will not pay interest to 
Lessee on any performance guarantee. 
 

SECTION 12 
ASSIGNMENT AND SUBLETTING 

 
SECTION 12.1 – Assignment 
 

12.1.1 Lessee shall not assign, hypothecate, surrender, sublease, or transfer all or any 
portion of its interest under this Lease, (collectively, an “Assignment”) nor permit any other 
person, firm or corporation to occupy the Premises without the prior written consent of Lessor. 
Lessor’s consent may be unreasonably withheld at the sole discretion of Lessor provided, 
however, that Lessee may, with the consent of Lessor, assign its interest under this Lease to a 
corporation in which fifty-one percent (51%) or more of the stock is owned by and management 
is controlled by the same person who owns and controls Lessee. For purposes of this Section, 
any transfer of control of Lessee's business by sale of stock consolidation, merger or other 
means, is considered to be an Assignment of interest. 



Page 28 of 42  

 
12.1.2 Lessor, as a condition of approval, will require that any transferee submit 

biographical and financial information and Lessor shall have thirty (30) days from the date Lessor 
receives a completed request to approve or deny same. 

 
In the event Lessor consents to an Assignment of this Lease within the first Lease Year, 

if Lessee receives as any consideration for such Assignment, Lessee shall pay Lessor fifty 
percent (50%) of the consideration received for such Assignment, less any unamortized initial 
capital investment. Amortization must be calculated in accordance with Section 5.3.3. Total 
capital investment shall equal the total dollar amount identified in Section 5.1.4. 

 
12.1.3 Lessee understands and agrees that any such approval will require Lessee to 

pay in advance a $250 document processing fee. 
 
12.1.4 This Lease or any interest therein, shall not be subject to Assignment by 

operation of law.  Any Assignment without prior written consent of Lessor shall be null and void. 
 

SECTION 13 
CANCELLATION BY LESSOR 

 
SECTION 13.1 - General Default 
 

In addition to those events of defaults provided elsewhere in this Lease, Lessor may 
immediately terminate this Lease by giving Lessee written notice of the immediate termination 
upon the happening of any of the following events: 

 
13.1.1 The taking of possession for a period of twenty (20) or more days of all or 

substantially all of the property used on the Premises belonging to Lessee by or pursuant to 
lawful authority of any legislative act, resolution, rule, order or decree of any court or 
governmental board, agency, officer, receiver, trustee or liquidator. 

 
13.1.2 The filing of any lien against the Premises because of any act or omission of 

Lessee that is not discharged or contested in good faith as determined by Lessor by proper legal 
proceedings within twenty (20) days’ receipt of notice by Lessee. 
 

13.1.3 Unless otherwise provided in this Lease, the breach by, or the failure, or refusal 
of Lessee to observe or perform, any of the covenants, terms and conditions herein contained 
and on its part to be observed and performed, which is addressed below, and such failure shall 
continue for a period of more than twenty (20) days after delivery by Lessor of a written notice 
of such breach. 

 
13.1.4 The voluntary abandonment by Lessee of its operations at the Airport for a period 

of five (5) days or longer. 
 
 

SECTION 13.2 - Rental Default 
 
Lessor may place Lessee in default of this Lease by giving Lessee ten (10) days written 
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notice of Lessee’s failure or refusal to timely pay rent as provided in Section 3. During the ten 
(10) day notice period, Lessee shall cure its rent default, including delinquent fees; otherwise, 
this Lease may be terminated at Lessor’s sole option without further notice. 

 
 

SECTION 13.3 - Failure to Commence Construction of Leasehold Improvements 
 
If Lessee fails to commence construction of the Leasehold Improvements in accordance 

with the Lessor-approved phasing plan or if Lessee fails to furnish the required performance 
guarantee and insurance policies on or before the time Lessee has given its contractor a Notice 
to Proceed, this Lease shall be considered breached and may be terminated by Lessor, and 
Lessee’s performance guarantee shall be forfeited as liquidated damages, not as a penalty, but 
to cover expenses incurred by Lessor as a result of Lessee’s breach. Further, all of Lessee’s 
rights and claims upon the Premises shall be immediately forfeited. 
 

SECTION 14 
CANCELLATION BY LESSEE 

 
SECTION 14.1 - General Defaults 
 

Lessee may cancel this Lease at any time that it is not in default in its obligations by giving 
Lessor thirty (30) days written notice after the happening of any of the following events materially 
impairing the conduct of its normal business from the Premises: 

 
14.1.1 Issuance by a court of competent jurisdiction of an injunction in any way 

preventing or restraining normal use of the Airport or any substantial part of it and the remaining 
in force of such injunction for a period of ninety (90) consecutive days. 

 
14.1.2 The inability of Lessee or its customers to use, for a period of ninety (90) 

consecutive days, the Airport or any substantial part of it due to enactment or enforcement of 
any law or regulation, or because of fire, earthquake or similar casualty, or Acts of God or the 
public enemy. 
 

14.1.3 The lawful assumption by the United States (U.S.) government of the operation, 
control, or use of the Airport or any substantial part of it for military purposes in time of war or 
national emergency. 
 

SECTION 15 
REDELIVERY AND HOLDING OVER 

 
SECTION 15.1 - Redelivery 
 

Upon expiration or other termination of this Lease, Lessee's right to occupy the Premises 
and exercise of the privileges herein granted shall cease and it shall surrender the same and 
leave the Premises in good condition except for normal wear and tear. Unless otherwise 
provided, personal property placed by Lessee on the Premises shall remain the property of 
Lessee, and Lessee shall have the right at any time during the term of the Lease, and for up to 
an additional period of thirty (30) days after its expiration, to remove same from Airports; provided 
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Lessee is not in default in its payments to Lessor hereunder, and provided that Lessee shall 
repair any damage caused by such removal. In the event Lessee fails to repair any damage to 
the Premises caused by the removal of Lessee's personal property, Lessor shall have the right 
to make such repairs it deems necessary at Lessee's sole expense. If Lessee's personal 
property remains on the Premises up to an additional period of thirty (30) days after expiration, 
cancellation or termination of the Lease, then Lessee shall pay the proportionate share of rent 
for every day that the personal property remains on the Premises. Any personal property not 
removed by Lessee within the thirty (30) day period shall become a part of the Premises and 
title thereto shall vest in Lessor. 
 
SECTION 15.2 - Holding Over 
 

Lessor may, at its option, allow Lessee to hold over under this Lease on a month-to- 
month basis. It is agreed and understood that any holding over of Lessee after the termination 
of this Lease with Lessor’s consent shall not renew and extend the Primary Term but shall 
operate and be construed as a month-to-month permit and Lessee agrees to pay to Lessor fees 
or other payments that are in effect at the end of the Primary Term of the Lease unless Lessor 
has given prior notice of any increased fees. Such increase in fees may be given at any time 
with notice of not less than sixty (60) days. Lessee shall be liable to Lessor for all loss or damage 
on account of any such holding over against Lessor's will after the termination of this Lease, 
whether such loss or damage may be contemplated at this time or not. It is expressly agreed 
that acceptance of the foregoing payment to Lessor in the event that Lessee fails or refuses to 
surrender possession shall not constitute a waiver by Lessor of its right to immediate possession. 

 
SECTION 16 

DAMAGE OR DESTRUCTION 
 

SECTION 16.1 - Damage or Destruction to the Terminal or to Restaurant Premises 
 
16.1.1 Lessor shall be under no obligation to repair damage or destruction to the 

terminal or to the Restaurant Premises. At Lessor’s sole discretion, Lessor may choose not to 
repair or reconstruct if the repairs cannot be made within six (6) months), if repair of damage is 
deemed too costly by Lessor, or if the lease term would expire within twelve (12) months from 
the date of the damage or destruction. 

 
16.1.2 If the Restaurant Premises is damaged by fire, explosion, Act of God, the public 

enemy, or other casualty, but not rendered untenable, the same may be repaired with due 
diligence by Lessor at its own cost and expense. If such damage is so extensive as to render 
the unimproved shell untenable, but capable of being repaired within six (6) months, the same 
may be repaired with due diligence by Lessor at its own cost and expense, and the rent payable 
under Section 3 shall be proportionately paid up to the time of such damage, and thereafter 
abate and cease until such time as the unimproved shell is again tenable. 

 
16.1.3 If any portion of the terminal other than the Restaurant Premises is so damaged 

and such damage is capable of being repaired within six (6) months, the same may be repaired, 
with due diligence by Lessor at its own cost and expense. If such damage is so extensive as to 
substantially impair Lessee’s operations within the Premises, the rent payable hereunder shall 
be paid up to the time of such damage, and thereafter shall be equitably reduced in proportion 
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to such impairment until such time as Lessee’s operations shall be fully restored. 
 
16.1.4 If either the unimproved shell, excluding Lessee’s Trade Fixtures or Leasehold 

Improvements, or the terminal, or both, be completely destroyed by fire, explosion, Act of God, 
the public enemy or other casualty, or so damaged as to be untenable and incapable of being 
repaired within six (6) months the rent obligations of Lessee hereunder shall be paid up to the 
time of such damage or destruction, and thereafter shall be proportionately reduced for impaired 
operation, or if no operation is possible, shall cease until such time as the Premises are fully 
restored, and rent obligations shall thereafter resume in the same proportion as Lessee’s 
operation on the Premises shall resume. 

 
16.1.5 If the damage or destruction to the Restaurant Premises, Trade Fixtures or 

Leasehold Improvements, or the terminal, or all of the above, renders the entire premise 
untenable and is not repaired or restored within twelve (12) months after such damage or 
destruction, Lessor or Lessee shall have the right to cancel this Lease upon written notice to the 
other party as to such election. 

 
16.1.6 If damage was caused by Lessee, Lessee shall pay for the repair or restoration 

at Lessee’s own cost and expense.   
 
SECTION 16.2 - Damage to Premises 
 

If any of the Leasehold Improvements or Trade Fixtures constructed or installed by 
Lessee in or at the Premises are damaged or destroyed by fire, explosion, Act of God, the public 
enemy or other casualty, Lessee shall repair or replace the same with due diligence at its own 
cost and expense. Such replacements or repairs shall be equivalent to or better in quality than 
the Leasehold Improvements and Trade Fixtures so destroyed or damaged. This paragraph shall 
not be applicable, however, if Lessor is not obligated and elects not to rebuild pursuant to Section 
18.1. If Lessee fails to repair or replace such damaged Leasehold Improvements or Trade 
Fixtures subject to a schedule approved by Lessor and provided that this Lease has not been 
canceled, Lessor may make such repairs or replacement and recover from Lessee the cost and 
expense of such repair or replacement, plus an additional twenty-five percent (25%) of the 
expenses for Lessor’s administrative costs. 
 
SECTION 16.3 - Protection of Contents of Premises 
 

Protection against loss by fire or other casualty to the contents of the Premises shall not 
at any time be an obligation of the Lessor. 

 
SECTION 17 

FORCE MAJEURE 
 

In the event Lessor or Lessee shall be prevented or unable to perform any act required 
by this Lease by reason of acts or determination of federal, state or local governments or fire, 
earthquake or similar Acts of God,  or any other reason of a like nature beyond their control, then 
performance of such act shall be extended for a period equivalent to the period of delay; 
provided, however, that no such delay shall exceed ninety (90) days unless approved in writing 
by Lessor; otherwise, this Lease shall terminate. 
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SECTION 18 

ATTORNEYS’ FEES 
 

In the event of litigation between Lessor and Lessee to enforce the rights or obligations 
provided by this Lease, the non-prevailing party shall pay for the prevailing party’s reasonable 
attorneys’ fees and costs of litigation as may be determined by the court. 
 

SECTION 19 
AMENDMENT 

 
Any amendment, modification, or alteration of this Lease shall be effective only if mutually 

agreed upon, reduced to writing, and signed by both parties. 
 

SECTION 20 
RELATIONSHIP OF PARTIES 

 
Nothing contained in this Lease shall be deemed or construed by Lessor or Lessee, or 

by any third party, as creating the relationship of principal and sublessee, agent, Partners, joint 
venturers, or any other similar such relationship, between Lessor and Lessee. It is understood 
and agreed that neither the method of computation of rent and other payments, nor any other 
provision contained in this Lease, nor any acts of Lessor or Lessee creates a relationship other 
than the relationship of Lessor and Lessee as described in this Lease. 

 
Lessee agrees no persons supplied by it in the performance of the Lease are employees 

of Lessor and further agrees no rights to Lessor's civil service, retirement or personnel rules and 
benefits accrue to such persons. 

 
Lessee shall be responsible for all salaries, wages, bonuses, retirement, withholdings, 

workers' compensation, unemployment compensation, other benefits, taxes and premiums 
appurtenant thereto concerning such persons provided by Lessee in the performance of the 
Lease, and Lessee shall save and hold Lessor harmless with respect thereto. 
 

SECTION 21 
NO THIRD-PARTY BENEFICIARIES 

 
The parties expressly agree that this Lease is not intended by any of its provisions to 

create any right of the public or any member thereof as a third party beneficiary nor to authorize 
anyone not a party to this Lease to maintain a suit for injuries or damage pursuant to the terms 
or provisions of this Lease. 
 

SECTION 22 
PROHIBITED INTERESTS 

 
No member, officer, or employee of Lessor during his or her tenure, and for one (1) year 

thereafter, shall have any interest, direct or indirect, in this Lease or its proceeds. 
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SECTION 23 
QUIET ENJOYMENT 

 
Lessor agrees that, on payment of rent and all other fees due Lessor and the performance 

of the covenants and agreements on the part of Lessee to be performed hereunder, Lessee shall 
peaceably have and enjoy the Premises free from interference from Lessor except as may 
otherwise be provided herein and the privileges granted herein for the commercial use of Airport 
facilities. 
 

SECTION 24 
COMPLIANCE WITH LAWS 

 
SECTION 24.1 - Rules and Regulations 
 

24.1.1 Lessee, its officers, Partners, agents, employees, contractors, and any other 
person whom Lessee controls or has the right to control shall comply with all present and future 
laws, ordinances, orders, directives, rules, and regulations of the U.S. government, the State of 
Arizona, the County of Maricopa, and the City and all agencies thereof that may be applicable 
to its operations or to the operation, management, maintenance or administration of the Airport 
now in effect or hereafter promulgated, without limits to other conditions in this Lease.  

 
24.1.2 Without limiting the above, in performing this Lease, Lessee its officers, Partners, 

agents, employees, contractors, and any other person whom Lessee controls or has the right to 
control, shall comply with Section 504 of the Rehabilitation Act of 1973 (Section 504), and the 
ADA, and all pertinent Executive Orders, regulations and rules promulgated thereunder, and 
must train all employees and agents performing under this Lease on Section 504 and ADA 
requirements.  

 
24.1.3 Compliance with Environmental Laws - Lessee shall, at its own expense, comply 

with all present and subsequently enacted environmental laws, and any amendments thereto, 
affecting Lessee’s use of the Premises, including AZPDES Stormwater General Permit 
Compliance, as set forth in attached Exhibit 9 (Compliance with Environmental Laws, 
Revised 5-21-2020). 
 
SECTION 24.2 - Supplemental Terms and Conditions to All Airport Agreements 
 

Without limiting any other conditions set forth in this Lease, Lessee shall comply with the 
specific requirements more particularly set forth in Exhibit 10 (Supplemental Terms and 
Conditions to All Airport Agreements, Revised 2-1-2019), attached hereto and incorporated 
herein by reference. 

 
SECTION 24.3 - Taxes and Licenses 

 
24.3.1 Lessee shall pay, on or before their respective due dates, to the appropriate 

collecting authority, any and all leasehold tax, sales tax, transaction privilege tax, federal, state, 
and local taxes, including real or personal property taxes and business taxes that are now or 
may be levied upon the Premises, or upon Lessee, upon Lessee’s interest in this Lease, or upon 
the business conducted on the Premises, or upon any of Lessee’s property used in connection 
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with the Premises whether or not such tax, fee or assessment is levied, charged or assessed on 
City or Lessee; provided, however, that Lessee may at its sole expense dispute and contest 
these taxes and in such case such disputed items need not be paid until finally adjudged to be 
valid. In the event laws or judicial decisions result in imposition of a real property tax on the 
interest of Lessor, the prorata share of such tax attributable to the Premises should also be paid 
by Lessee for the period this Lease is in effect. 

 
24.3.2 Lessee shall maintain in current status all federal, state, and local licenses and 

permits necessary or required by law for the construction of Leasehold Improvements and/or the 
installation of Trade Fixtures, and any other licenses necessary for the operation of Lessee’s 
F&B Concession. 
 

SECTION 25 
GENERAL PROVISIONS 

 
SECTION 25.1 – ACDBE, DBE, and Small Business Utilization 
 

25.1.1 The City encourages Lessee to voluntarily utilize small businesses wherever 
possible in accordance with the service standards of this Lease. Despite the lack of a race- and 
gender-conscious ACDBE participation goal for this Lease, Landlord must track and report 
ACDBE and DBE participation that occurs as a result of any procurement, joint venture, 
goods/services, or other arrangement involving an ACDBE or DBE. For this reason, the Tenant 
shall provide all relevant information to enable the required reporting.  See attached Exhibit 11, 
Airport Concession Disadvantaged Business Enterprise (ACDBE) Program Race-and 
Gender-Neutral Lease Clause. 

 
25.1.2 Lessee acknowledges it will comply with the requirements in the Completed 

Form EO1-Statement of Outreach Commitment submitted with its RCS Response, attached 
as Exhibit 14.. 

 
25.1.3 Within 60 calendar days of the Effective Date of this Lease, Tenant shall fulfill 

all required small business outreach requirements and submit all required outreach efforts 
documentation as specified in attached Exhibit 12, Form EO2-Small Business Outreach 
Efforts Form. 

 
25.1.4 Within 60 calendar days of the Effective Date of this Lease, Tenant shall 

complete and submit attached Exhibit 13, Form EO3-Small Business Utilization 
Commitment. Throughout the term of the Lease,  

 
Lessee agrees to comply with and maintain the small business utilization percentages 

specified in Exhibit 13. Lessee further agrees to notify the City of Phoenix Equal Opportunity 
Department of any changes in ACDBE, DBE or small business status, including level of 
utilization, identity of ACDBE, DBE or small business Partners and suppliers of goods and 
services, if applicable, and eligibility of those businesses for ACDBE or DBE designation. 

 
25.1.5 Tenant shall submit a Small Business Participation Plan and the associated 

Supporting Documentation on an annual basis by the anniversary date of the Effective Date of 
this Lease. 
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25.1.6 In compliance with the City’s Airport ACDBE Program Plan and 49 C.F.R. Parts 
23 and 26, Tenant shall track and report all ACDBE, DBE, and/or small business participation 
that occurs at the Airport as a result of contracts, procurements, purchase orders, subleases, 
joint ventures, goods/services or other arrangements involving sub-tier participation. Such 
documentation must be entered monthly into the internet-based reporting program 
Business2Government (B2G) System at www.phoenix.diversitycompliance.com. 

 
25.1.7 If during the term of this Lease an ACDBE, DBE or small business Partner or 

supplier of goods and services is no longer available to conduct business with Lessee, then 
Lessee will be required to conduct outreach efforts to continue to achieve small business 
utilization in accordance with this Lease. The outreach efforts by Lessee must meet 
requirements of Lessor and the selection of the replacement Partner or supplier of goods and 
services is subject to the approval of the Lessor.  

 
25.1.8 This Lease shall be subject to review for small business participation and 

utilization prior to any Lease extension.  
 
25.1.9 Failure of Lessee to maintain its ACDBE, DBE or small business utilization 

throughout the term of the Lease, or to demonstrate it has met the outreach requirements for a 
reduction in the amount of utilization, may be a material breach of the Lease. 
 
SECTION 25.2 - Equal Employment Opportunity and Equal Pay 
 

A. In order to do business with the City, Consultant must comply with Phoenix City Code, 
1969, Chapter 18, Article V, as amended, Equal Employment Opportunity 
Requirements.  

  
B. Any supplier/lessee in performing under this contract shall not discriminate against 

any worker, employee or applicant, or any member of the public, because of race, 
color, religion, sex, national origin, age, or disability, nor otherwise commit an unfair 
employment practice. The supplier and/or lessee will SHALL ensure that applicants 
are employed, and employees are dealt with during employment without regard to 
their race, color, religion, sex, national origin, age, or disability, AND SHALL ADHERE 
TO A POLICY TO PAY EQUAL COMPENSATION TO MEN AND WOMEN WHO 
PERFORM JOBS THAT REQUIRE SUBSTANTIALLY EQUAL SKILL, EFFORT, AND 
RESPONSIBILITY, AND THAT ARE PERFORMED WITHIN THE SAME 
ESTABLISHMENT UNDER SIMILAR WORKING CONDITIONS.   Such action shall 
include but not be limited to the following: employment, promotion, demotion or 
transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or 
other forms of compensation; and selection for training; including apprenticeship. The 
supplier further agrees that this clause will be incorporated in all subcontracts with all 
labor organizations furnishing skilled, unskilled and union labor, or who may perform 
any such labor or services in connection with this contract. 

 
Supplier/lessee further agrees that this clause will be incorporated in all subcontracts, 

job-consultant agreements entered into by supplier/lessee. The supplier/lessee further agrees 
not to discriminate against any worker, employee or applicant, or any member of the public, 
because of sexual orientation or gender identity or expression and shall ensure that applicants 
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are employed, and employees are dealt with during employment without regard to their sexual 
orientation or gender identity or expression. 

 
SECTION 25.3 - Subordination to Agreements with the United States 

 
This Lease is subject to and subordinate to the provisions of any agreement currently in 

force or subsequently made between Lessor and the U.S. government, relative to the operation 
or maintenance of the Airport, the execution of which has been required as a condition 
precedent to the transfer of federal rights or property to Lessor for Airport purposes, or the 
expenditure of federal funds for the improvement or development of the Airport in accordance 
with the provisions of the Federal Aviation Act of 1958, as it has been amended from time to 
time. Lessor warrants it has no existing agreements with the U.S. government in conflict with 
the express provisions of this Lease. 

 
SECTION 25.4 - Notices 

 
Any notice, consent or other communication (“Notice”) required or permitted under this 

Lease shall be in writing and either: (1) delivered in person; (2) sent via e-mail, return receipt 
requested; (3) sent via facsimile transmission; (4) deposited with any commercial air courier or 
express delivery service; or (5) deposited in the U.S. mail, postage prepaid. 

 
If to Lessor: City of Phoenix 
 Aviation Department - Business & Properties Division 

3400 East Sky Harbor Boulevard, Suite 3300 Phoenix, 
AZ 85034-4405 
ATTN: Terminal Concessions 
 
Telephone: (602) 273-4085 
Facsimile: (602) 273-4083 
E-Mail: aviation.business@phoenix.gov 
 

If to Lessee: KIND Hospitality Inc. 
1225 N. Gilbert Rd. 
Mesa, AZ 85203 
Attn: Nava Singam 
 
Telephone: (480) 329-0149 
E-Mail: navasingam@msn.com 

 
 
Notice shall be deemed received: (1) at the time it is personally served; (2) on the day it 

is sent via e-mail; (3) on the day it is sent via facsimile transmission; (4) on the second day after 
its deposit with any commercial air courier or express delivery service; or (5) five (5) business 
days after the Notice is deposited in the U.S. mail as above provided. Any time period stated in 
a Notice will be computed from the time the Notice is deemed received. 

 
Notices sent by e-mail and facsimile transmission will also be sent by regular mail to the 

recipient at the above address. This requirement for duplicate Notice is not intended to change 
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the effective date of the Notice sent by e-mail or facsimile transmission. 
 

SECTION 25.5 - Approvals, Consents and Notices 
 
All approvals, consents and notices called for in this Lease must be in writing and may 

not be established by oral testimony. 
 

SECTION 25.6 – Offset Provisions 
 
27.6.1 Lessee acknowledges and accepts the provisions of Chapter 18, Section 14 of the 

Charter of the City of Phoenix, pertaining to claims or demands against the City, including 
provisions therein for set-off of indebtedness to the City against demands on the City, which 
require that no payment be made to Lessee as long as there is any outstanding liquidated 
undisputed obligation due to the City and direct that any such obligations be offset against any 
payment due Lessee. 

 
25.6.2 Lessee agrees to adhere to the prescribed procedure for presentation of claims 

and demands. Nothing in Chapter 18, Section 14 of the Charter of the City of Phoenix alters, 
amends or modifies the supplemental and complementary requirements of the State of Arizona 
Notice of Claim statutes, A.R.S. §§ 12-821 and 12- 821.01, pertaining to claims or demands 
against the City. If for any reason it is determined that the City Charter and state law conflict, 
then state law shall control. 

 
Moreover, nothing in this Lease shall constitute a dispute resolution process, an 

administrative claims process, or contractual term as used in A.R.S. § 12-821.01(C), sufficient 
to affect the date on which the cause of action accrues within A.R.S. § 12-821.01(A) and (B). 

 
SECTION 25.7 - Transactional Conflicts of Interest 

 
Lessee acknowledges that this Lease is subject to cancellation by the City pursuant to 

the provisions of A.R.S. § 38-511. 
 

SECTION 25.8 - Paragraph Headings 
 

All section and subsection headings of this Lease are inserted for reference only and shall 
not be considered to define or limit the scope of any provision. 
 
SECTION 25.9 - Saving Clause 

 
Should any provision of this Lease be declared invalid by a court of competent jurisdiction, 

the remaining terms shall nonetheless remain effective, provided that elimination of the invalid 
provision does not materially prejudice either Lessor or Lessee with regard to their respective 
rights and obligations. 

 
SECTION 25.10 - Waiver of Claims 

 
Lessee hereby waives any claim against Lessor and its officers or employees for loss of 

anticipated profits caused by any suit or proceedings directly or indirectly attacking the validity 
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of this Lease or any part of this Lease, or by any judgment or award in any suit proceeding 
declaring this Lease null, void, or voidable, or delaying the Lease or any part of it from being 
carried out. 

 
SECTION 25.11 - Business Certification 

 
If Lessee is a trust, then Lessee certifies that it is authorized to do business in the state 

of Arizona. If Lessee is a corporation, limited liability company, or other business entity regulated 
by the Arizona Corporation Commission (ACC), then Lessee certifies that it is authorized to do 
business in the state of Arizona, is in good standing with the ACC, and shall remain in good 
standing with the ACC throughout the Term of this Lease. If Lessee is a foreign limited 
partnership, foreign limited liability company, or other business entity regulated by the Arizona 
Secretary of State (ASOS), then Lessee certifies that it is registered with the ASOS, is in good 
standing with the ASOS, and shall remain in good standing with the ASOS throughout the Term 
of this Lease. If Lessee is an individual or any other unregulated business entity, then Lessee 
certifies that it is authorized to transact business in the state of Arizona and shall remain 
authorized throughout the Term of this Lease. Lessee certifies that the person signing this Lease 
on its behalf is authorized to bind Tenant to this Lease. Lessee may be required to furnish Lessor 
with documentation of entity status and authorizations specified above prior to final execution of 
this Lease. 

 
SECTION 25.12 - Right to Develop Airport 

 
Lessee agrees Lessor reserves the right to further develop or improve the Airport and all 

landing areas and taxiways as Lessor may see fit, regardless of the desires or views of Lessee 
and without any interference or hindrance from Lessee. 

 
SECTION 25.13 - Incorporation of Exhibits 

 
All exhibits and documents referred to in this Lease are intended to be and hereby are 

specifically made a part of this Lease. 
 

SECTION 25.14 - Incorporation of Required Provisions 
 
Lessor and Lessee hereby incorporate by this reference all provisions lawfully required 

to be contained in this Lease by any governmental body or agency. 
 

SECTION 25.15 - Successors and Assigns Bound 
 
All the provisions of this Lease shall bind the legal representatives’ successors and 

assigns of the respective parties. 
 
 
 

SECTION 25.16 - Right to Amend 
 
In the event that the Federal Aviation Administration (FAA) or its successors requires 

modifications or changes in this Lease as a condition precedent to the granting of funds for the 
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improvement of the Airport, or otherwise, Lessee agrees to consent to such amendments, 
modifications, revisions, supplements, or deletions of any of the terms, conditions, or 
requirements of this Lease as may be reasonably required to satisfy the FAA requirements. 

 
SECTION 25.17 - Time of Essence 

 
It is mutually agreed that time is of the essence in the performance of all covenants and 

conditions to be kept and performed under the terms of this Lease. 
 
SECTION 25.18 - Good Faith 

 
The terms and conditions set forth in this Lease are for the mutual benefit of both parties. 

Because of the nature of this Lease, Lessor and Lessee agree that there is an obligation and 
implied duty of reasonable diligence and good faith imposed on both parties to make reasonable 
efforts to fulfill the terms, conditions, and covenants imposed by this Lease. 

 
SECTION 25.19 - Interpretation 

 
Lessor and Lessee agree that any rule of construction of contracts resolving disputes of 

interpretation against the drafting party is waived and shall be inapplicable to this document. 
 

SECTION 25.20 - Entire Lease 
 
It is understood and agreed that this Lease (including all exhibits and documents 

incorporated by reference) contains the entire Lease between Lessor and Lessee as to this 
Lease. Lessee’s response to the F&B DVT RCS is incorporated by reference as fully set forth 
herein.  It is further understood and agreed by Lessee that Lessor and Lessor’s agents have 
made no representations or promises with respect to this Lease or the making or entry into this 
Lease, except as in this Lease expressly set forth, and that no claim or liability or cause for 
termination shall be asserted by Lessee against Lessor for, and Lessor shall not be liable by 
reason of, the breach of any representations or promises not expressly stated in this Lease. Any 
other written or parole agreement with Lessor is expressly waived by Lessee.  It is understood 
Lessor requires leases to be in writing and adopted by the City Council. 
 
SECTION 25.21 - Conflicts 

 
Conflicts among the documents composing this Lease shall be resolved in favor of the 

document that appears earliest in the following list: 
 
a. Lease amendments, with later amendments superseding inconsistent provisions of 

earlier amendments. 
b. This Lease including all Exhibits. 
c. DVT Restaurant Revenue Contract Solicitation (RCS) Response.  
 
 

SECTION 25.22- Hazard, Potential Hazard, Nuisance, or Annoyance 
 
Any nuisance, annoyance, or hazardous or potentially hazardous condition on or 
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emanating from the Premises shall be corrected immediately upon Lessee’s actual knowledge 
of the condition, nuisance, or annoyance or receipt of oral or written notice from Lessor. If, in 
Lessor’s sole discretion, a hazard or potentially hazardous condition presents an unreasonable 
and imminent risk of bodily injury, Lessor may require Lessee to close its business and bar the 
public from the Premises until the hazard or potentially hazardous condition has been abated. 
Nothing in this subsection shall be deemed to preclude Lessor from pursuing any available 
remedy for breach of this Lease. Lessee’s failure to promptly correct a nuisance, annoyance, or 
hazardous or potentially hazardous condition under this paragraph shall be a material breach of 
this Lease. 

 
SECTION 25.23 – Airport Security Plan 

 
Although the FAA and Transportation Security Administration (TSA) do not have security 

requirements for general aviation airports at this time, Lessee shall be required to follow any 
subsequent requirements issued by the FAA or TSA. 

 
SECTION 25.24 - Lessor Improvements to DVT 

 
Lessor and Lessee agree and acknowledge that, from time to time, Lessor may undertake 

improvements to the Airport during the term of this Lease. Lessor will attempt to make those 
improvements in a manner that does not interfere unreasonably with the operations of Lessee 
authorized under this Lease. Lessee expressly waives any and all claims for damages of any 
kind, including but not limited to, loss of profits as a result of the interruption of business of 
Lessee that may arise as a result of such improvements undertaken by Lessor. 

 
SECTION 25.25 - Statutory Remedies 

 
A.R.S. Title 33, Chapter 3, Article 4, entitled “Remedies of Landlord” and any subsequent 

amendments shall apply to this Lease and shall be in addition to any other remedy available to 
Lessor under law or in equity at the election of Lessor. 

 
SECTION 25.26 - Non-Waiver 

 
No waiver or failure or delay in exercising any rights, power, or privilege by Lessor of 

default by Lessee in performance of any requirements of this Lease shall be construed to be or 
act as a waiver of any subsequent default in performance of the same or any other requirement. 
The acceptance of rent or other payments by Lessor for any period or periods after a default by 
Lessee shall not be deemed a waiver of Lessor's right to exercise its remedies under this Lease 
for nonperformance. 

 
SECTION 25.27 - Tenant Liability Continues 

 
No such cancellation or termination of this Lease shall relieve Lessee of its liability and 

obligations under this Lease and such liability and obligations shall survive any such expiration 
or termination. 
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SECTION 25.28 - Lessee Bankruptcy 
 

In the event that a petition in bankruptcy is filed: 
a. this Lease shall be deemed to be a “Shopping Center Lease” as provided in 

11 U.S.C. § 365(b)(2)(D) and (b)(3), governing certain non-monetary defaults; 
b. Lessor shall have the right to cure and be reimbursed for any non-monetary defaults 

that it cures; 
c. Under 11 USC § 365(b)(1), the meaning of a “prompt” cure shall be defined as a cure 

which occurs within thirty (30) days; and 
d. Lessee shall seek no more than an additional thirty (30) days in addition to the time 

provided by law whenever Lessee may petition the court for “additional time.” 
 
SECTION 25.29 – Calculating Time Periods 
 

25.29.1 For purposes of calculating time periods, all references to “days” means 
calendar days, unless otherwise expressly provided.  
 

25.29.2 A time period to perform after receipt of a notice shall be calculated as follows:  
The day the notice is given shall not be included in calculating the notice period. The last day 
of the notice period is included.  A party has until midnight Phoenix time on the last day of the 
notice period to cure its default.  If the notice period is ten (10) days or fewer, then intermediate 
Saturdays, Sundays, and legal holidays listed in A.R.S. § 1-301 are not included. If the Notice 
period is eleven (11) days or more, then intermediate Saturdays, Sundays, and legal holidays 
are included.  If the last day of the notice period is a Saturday, Sunday, or legal holiday, then 
the time to perform is extended to the next day that is not a Saturday, Sunday, or legal holiday. 

 
SECTION 25.30 - Governing Law; Forum; Venue 
 

This Lease is executed in the State of Arizona, and the substantive laws of the State of 
Arizona (without reference to choice of law principles) shall govern its interpretation and 
enforcement. Any action brought to interpret or enforce any provision of this Lease that cannot 
be administratively resolved, or otherwise related to or arising from this Lease, shall be 
commenced and maintained in the state or federal courts of the State of Arizona, Maricopa 
County, and each of the parties, to the extent permitted by law, consents to jurisdiction and 
venue in such courts for such purposes. 

 
  



Sep 19, 2022

https://adobecancelledaccountschannel.na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAJo9x9yyQs3CxqXAjAIKPbyrv9QbCZQJ-
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAJo9x9yyQs3CxqXAjAIKPbyrv9QbCZQJ-
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAJo9x9yyQs3CxqXAjAIKPbyrv9QbCZQJ-
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAJo9x9yyQs3CxqXAjAIKPbyrv9QbCZQJ-
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAJo9x9yyQs3CxqXAjAIKPbyrv9QbCZQJ-
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EXHIBIT 2 
APPROVED MENU 
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PROPOSED CONCEPT 

Barrio	Brewing	Company	 is	an	Arizona	brewery	and	 restaurant.	As	a	 regional	brand	
there	 are	 two	 existing	 restaurants.	 The	 original	 and	main	 location	 is	 in	 an	 old	 barn	
located	in	800	E.	16th	street,	Tucson	AZ,	and	the	other	at	the	FBO	located	at	Phoenix-
Mesa	Gateway	Airport.	 Tauna	 and	 Dennis	Arnold	 are	 the	 founding	members	 of	 the	
Barrio	Brewing	Company,	and	were	also	the	owners	of	the	Gentle	Bens	brewery	and	
restaurant	located	in	Tucson	AZ.	Gentle	Bens	was	founded	in	1971,	making	it	one	of	the	
earliest	microbreweries	in	the	state	of	Arizona.	The	beers	are	brewed	right	on	site	at	the	
original	location	located	at	16th	street	in	Tucson	and	boasts	a	variety	of	brews	such	as:	

Barrio Blonde	 ~A	good	 starter	 beer,	 crisp	with	 a	 slight	malt	 flavor	 and	 just	 enough	
Czechoslovakian	Saaz	hops	to	balance	the	malt	sweetness.

Red Cat Amber	 ~The	 first	 beer	 ever	 brewed	 with	 a	 touch	 of	
chocolate	malt	flavor.

Copperhead Pale Ale	 ~	 This	American	 pale	 ale	 has	 a	 great,	
slightly	sweet	malt	character	balanced	by	a	great	hop	character.

Barrio India Pale Ale ~	This	beer	has	a	slightly	a	higher	content	
of	alcohol.

Taylor Jayne’s Raspberry Ale	~	Named	after	the	brewer’s	first	
daughter	in	1992,	this	is	a	light	beer	with	a	fruit	twist.	

Mocha Java Stout ~	Brewed	with	Euro-espresso	roasted	coffee.	This	delight	 is	cold	
steeped	then	recirculated	for	two	days	with	a	low	fat,	non-sweet,	cocoa	addition	to	the	
brew.	

Barrio Rojo~Traditionally	a	Scottish	Ale	Barrio	Rojo	is	the	newest	version	of	a	low	hop,	
very	malty,	Scottish	Ale.	
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BARRIO BREWING COMPANY

At	Barrio	Brewery	Company	Restaurant,	our	goal	 is	 to	provide	a	great	experience	 to	 the	
guests	by	providing	 them	contemporary	and	 classic	 food	and	beverages	 that	 they	would	
enjoy.	The	atmosphere	at	Barrio	Brewery	Company	is	a	melodious	tone	of	rustic	yet	modern	
food	items	served	with	a	light	drink	among	friends	and	lively	company.	As	stated	the	beer	
selections	will	wow	each	guest	and	the	wine	selections	are	a	variety	of	white	and	red	wines	
that	complement	the	menu.	The	wines	range	from	our	local	communities	to	Argentina	and	
Spain.	 The	 restaurant	 will	 also	 serve	 nonalcoholic	 beverages	 to	 accommodate	 our	 local	
foodies.	It	 is	definitely	critical	to	serve	up	our	best	coffee	at	the	Barrio	Brewery	Company,	
and	therefore	will	utilize	the	coffee	beans	that	has	been	roasted	for	our	Barrio	brand.	Barrio	
Brewery	Company	was	founded	on	values	that	speak	to	the	quality	of	food	and	beverage,	the	
experience	of	the	guest,	and	the	positive	energy	of	our	team	members.	The	Barrio	Brewery	
Company	Restaurant	will	apply	and	retain	an	on	and	off	sale	liquor	license	that	will	allow	for	
the	sale	of	off	premise	beer.	We	will	offer	our	guests	to	purchase	crafted	beer	in	and	be	able	
to	take	them	home	in	the	now	popular	growlers.	

Catering	will	be	a	secondary	component	of	the	Barrio	Brewery	Company,	and	in	the	event	Kind	
Hospitality	is	fortunate	to	win	this	RFP,	the	team	at	Kind	Hospitality	is	ready	to	commit	all	of	its	
resources	to	launching	a	program	on	capturing	and	delivering	catering	food	items	to	nearby	
facilities,	and	to	private	 jets	 that	may	require	 food	for	 their	passengers.	The	management	
team	will	also	focus	on	groups	that	would	like	to	utilize	the	restaurant	space	for	events,	and	
will	cater	and	host	functions	at	this	location.	Our	marketing	efforts	will	be	focused	on	sharing	
the	valuable	experience	that	guests	can	attain	from	enjoying	the	views	of	various	aircrafts	
taking	off	and	landing	from	the	Barrio	Brewery	Company	Restaurant.

We	 will	 also	 begin	 our	 venture	 with	 Retail	 Merchandise	 and	 will	 eventually	 expand	 our	
selection	of	these	items	to	include	items	that	are	pertinent	to	visitors	from	the	community	as	
well	as	visitors	to	the	airport.

In	 order	 to	 serve	 the	 visitors	 at	 the	 airport,	 residents	 in	
neighboring	communities	and	fellow	airport	staff,	our	proposal	
is	to	operate	in	accordance	with	the	requirement	of	the	RFP,	
and	to	monitor	the	demand,	and	to	adjust	accordingly	with	the	
approval	of	the	Director.	

Business	hours:
Monday	to	Sunday	-		6am	to	8pm
 

Ultimately,	our	goal	at	Barrio	Brewery	Company	is	to	provide	a	great	and	accommodating	
experience	 and	 a	 value	 for	 the	 meals	 that	 our	 guests	 can	 expect	 from	 us,	 and	 deliver	
them	 with	 great	 smiles.	 We	 will	 hire	 great	 guest	 service	 oriented	 employees	 to	 provide	
an	uncompromising	value	of	satisfying	each	guest	that	comes	into	our	restaurant	with	the	
intention	 to	exceed	 their	expectation	and	 to	provide	 them	with	a	quality,	expeditious,	and	
well-served	meal.
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EXHIBIT 4 
F&B OPERATING AND SERVICE STANDARDS MANUAL 

 
Section 1 – Cleanliness Standards 
Section 2 – Premises Standards 
Section 3 – Storage Space / Delivery Standards 
Section 4 – Information, Directions & Signs Standards 
Section 5 – Employee Standards 
Section 6 – Product Standards 
 
Section 1 - Cleanliness Standards  

1.1 All Premises shall be kept clean and well-maintained at all times.  
1.2 All garbage shall be removed from counters and tables within five (5) minutes. 
1.3 Carpeting shall be vacuumed or cleaned daily or immediately when soiled. 
1.4 Entrance doors, glass windows and display cases shall be clean and free of smears, 

smudges, and dirt.  
1.5 Sales and cashier areas shall be clean and organized.  
1.6 Tray slides (if present) shall be clean.  
1.7 Food trays shall be washed regularly (not just wiped down).  
1.8 Light fixtures and their attachments shall be kept clean and free of dust.  
1.9 Exhaust hoods, fans, and filters shall be appropriately maintained and cleaned in 

accordance with the lease.  
1.10 Lessee’s aboveground grease interceptors shall be regularly maintained and inspected 

for leaks, if applicable. 
1.11 Delivery palettes and milk crates shall be neatly stacked/organized (while on loading 

dock or outside the Premises) between deliveries.  
1.12 All cardboard boxes shall be broken down and placed within the designated cardboard 

receptacles.  
1.13 Hallways, elevators and areas around the Premises shall be free of Lessee-generated 

garbage. 
1.14 Garbage receptacles shall be emptied regularly to avoid overflow of garbage. 

1.15 Garbage shall be disposed of by placing accumulated garbage in Lessor-provided 
garbage compactor(s) and compacted. 

1.16 Air conditioning, heating registers, and vents shall be clean.  
 
Section 2 - Premises Standards  
2.1 Floors within the Premises shall be free of garbage, stains, holes, potential trip hazards 

and shall be clean and well-maintained. 
2.2 All tables, chairs, booths, display cases, and fixtures shall be in good condition with no 

broken pieces, deep scratches or graffiti.  
2.3 All cooking equipment shall be in clean, good working order, well-maintained. 
2.4 All walls, ceilings, glass surfaces and fixtures shall be free of dust, stains, and well 

maintained. 
2.5 All lights shall be in working order with burned out bulbs replaced within 24 hours. 
2.6 Shipping materials, packaging, and delivery carts shall be stored out of the passenger’s 

view when not in use.  
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2.7 Cleaning supplies and equipment shall be stored out of the public view.  
2.8 Closet doors shall be kept closed.  
2.9 Garbage receptacles shall be odor free, kept clean and in good condition, without dents, 

marks, or peeling paint.  
2.10 Tallow Bin locations shall be provided by the Lessor.   
2.11 Lessee shall be responsible for providing tallow bins and all associated equipment to 

collect, convey and deliver used cooking oil to the tallow bins.  Lessee may design a 
system to pump used cooking oil from a concession unit to a reservoir or pumping port, 
for contractor pickup, in an airside location approved by Lessor. 

2.12 Tallow bin lids shall be closed after every use. 
2.13 The personal belongings of employees shall not be in the public view.  
2.14 All entrances to F&B concession units shall be free from obstruction(s), including 

concession merchandise including any loading and unloading conveyance, 
sales/advertising stanchions, and Lessee-generated garbage. 

2.15 Lessee-provided air conditioning and heating units shall be maintained as required.  
2.16 If music is played in the F&B concession unit, volume levels shall be appropriately set.  
 
Section 3 - Storage Space / Delivery Standards  
3.1 Products and merchandise stocked in Lessee’s support space shall not block doors, 

electrical panels or hinder the fire suppression system. 
3.2 Lessee shall not erect walls within the storage space to create office space, private storage 

or additionally secured areas without Aviation approval. 
3.3 Lessee shall be responsible for communicating with Lessor’s Operations Division to make 

arrangements for escorting deliveries to F&B concession units located post-security, if 
necessary. 

 
Section 4 - Information, Directions and Signs Standards  
4.1 Store policies pertaining to credit cards, returns/refunds, shall be clearly displayed.  
4.2 Clearly display a toll-free number for customer complaints or customer compliments.  
4.3 Hours of operation shall be fully displayed.  
4.4 Handwritten and unprofessional signs shall not be used.  
4.5 All approved store informational/promotional signs, menus, menu boards and displays will 

accurately and clearly define menu items.  
4.6 Illuminated signs shall be in proper working condition.  
4.7 All signage/postings shall comply with Exhibit 3 of the Lease.  
4.8 All necessary licenses, permits, notices and inspection certificates on the Premises will be 

clearly displayed. 
 
Section 5 - Employee Standards 
Employees shall: 
5.1 Project a friendly and attentive demeanor, and have a positive attitude towards customers 

and fellow employees at all times.  
5.2 Provide appropriate attention to customers ordering, asking questions, or needing 

assistance and not gather to chat while on duty.  
5.3 Make every effort to satisfy a customer’s needs, even when those needs are outside the 

employee’s scope of work.   
5.4 Maintain appropriate eye contact and a pleasant tone of voice while conversing with 
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customers and fellow employees.  
5.5 Provide each customer with correct change, a receipt, and a “thank you.”  
5.6 Be well informed, capable of providing directions and knowledgeable about where and 

how to obtain requested information or service for customers. 
5.7 Remain calm when encountering an upset customer, try to calm the customer, listen 

carefully and show empathy with the customer’s problem. When encountering a 
dissatisfied customer, employees should obtain the facts; state any applicable policy 
clearly and politely; and be able to offer a solution or an adequate alternative to the 
customer.  If unable to satisfy the customer or resolve the issue, employees shall direct 
the customer to the immediate supervisor.  

5.8 Be trained on how to obtain assistance to resolve customer questions, address language 
barriers, and respond to medical and operational emergencies. 

5.9 Refrain from using foul or inappropriate language at all times.  
Employees shall not: 
5.10 Eat, drink or chew gum in the view of customers.  
5.11 Sleep on duty or in a public area.  
5.12 Use cell phones and personal music devices while on duty. 
5.13 Wear sunglasses indoors while on duty, unless medically required and accompanied by a 

doctor’s note. 
Additionally, to support employee standards, Lessee shall ensure: 
5.14 Employees have sufficient cash available immediately upon opening to make change for 

early morning sales.  
5.15 All complaints be dealt with promptly and documented appropriately. 
 
Section 6 - Product Standards 
6.1 Food service preparation must comply with all applicable regulations, including those 

established by the Maricopa County Health Services Department (MCESD). 
6.2 All food merchandisers and related equipment shall be in good working order maintaining 

the hot or cool temperature, as necessary, in accordance with MCESD.  
6.3 Any activities that involve the final preparation of food from raw or partially prepared 

ingredients, shall be concealed from public view unless otherwise approved by the 
Landlord and MCESD. Food preparation that is entertaining to watch, or commonly 
accepted as part of a serving operation, may be performed in public view with the 
Landlord’s prior approval. 

6.4 All odor-producing operations, products and equipment must be controlled by venting, 
wrapping, enclosing, containing or other treating to prohibit the entry of objectionable odors 
into public spaces. Objectionable odors include odors of machinery, electrical devices, 
food preparation, perfumes and perfume products, cleansers, oils and garbage disposal 
systems. 

6.5 All food used for display purposes shall be rotated daily.  
6.6 All prepackaged food items shall be labeled with an “expiration date.”  No items shall be 

offered for sale or remain on shelves after the expiration dates and times. 
6.7 Lessee shall make every attempt to ensure all menu items are available.  
6.8 Hot food shall be delivered hot and cold food shall be delivered cold.   
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EXHIBIT 5 
TENANT DESIGN CRITERIA 

 
 

https://www.skyharbor.com/docs/default-source/pdfs/for-tenants-contractors/phx-dvt-gyr-design-
manual-(october-2018).pdf?sfvrsn=2f1a6a89_0 
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EXHIBIT 6 
EXISTING FIXTURES 

 
 

Inventory No. Item Description 

1 Coca Cola Menu Sign 

2 Custom Drop In Steam Well  w/ 
Sneeze Guard 

3 Custom Drop In Salad Bar w/ Sneeze guard 

4 Rotating Refrigerated Pie Case 

5 Custom Stainless Steel Cabinet Bussers Station Hand Sink 

6 Commercial Microwave 

7 Server Stainless Steel Pump Dispenser 

8 Soda Fountain w/ Ice Bin 

9 Hatco Bread Toaster 

10 Long Stainless Steel Cabinet 

11 Delfield Pie Wall  Case 

12 Delfield Pie Wall Case 

13 Bulk of Cambro Glass Racks 

14 Wall Stainless Steel Shelves 
Assorted Through Kitchen 

15 Custom Wall Cabinets w/ Built in Plate 

16 Group of 15 Dinning Tables 

17 Double Sided Booths (3) 

18 Single Sided Booths (5) 

19 Restaurant Chairs (31) 

20 Hood System 
21 Soda Box Rack 
22 Proofer Enclosed Rack 
23 Expeditor Pass Through Window 
24 Custom Prep Table with Pull Out 2 set Drawers 
25 Custom 6 Well Steam Table 
26 Commercial Waring Toaster 
27 Custom Prep Table with Pull Out 4 set Drawers 
28 Swing Door 
29 Custom Cooking Line Grill, Charbroiler, burners with Refrigerated Base with Pull Out Drawers. 

Please not that these units all have same gas valve making it very difficult to refurbish to use 
individual. 

30 Custom Prep Station 
31 Jade Range Salamader 
32 Custom Dish RoomTable ends, Disposal and Pass through Table L Shape 
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Inventory No. Item Description 

33 Stainless Steel Sink 3 Bay 
34 Wall Hand Sink in Dishroom 
35 Alluminum Floor Rack 36” (2) 
36 Hobart Dishwasher 
37 Group Cambro Glass Racks (12) 

38 Steam Hood 

39 Henny Penny Pressure Fryer GAS 

40 Jade Range Pot Warmer/Burner Oven Range 

41 Blodgett Oven Double Stack 

42 Alto Shaam Double Stack 500 TH-II 

43 Hobart D330 30QT Mixer and Attachments 

44 Hoshizaki Ice Bin 

45 Set of Wire Racks 

46 Bunn Wire Rack (5) 

47 Locker 

48 Wall Hand Sink 

49 Alluminum Dunnage Rack 

50 Stainless Steel Table  W/Right Splashguard Office Entrance 

51  Stainless Steel 2 Bay Sink by Office 

52 Wall Hand Sink 

53 Rolling Cart 

54 Plastic Dunnage Rack 

55 KOLPAK Walkin Cooler 

56 KOLPAK Walkin Freezer 

57 Mars Air Cool 

58 Ecolab Mop Bucket 

59 Alluminum Rack 

60 Metro Wire Rack 

61 POS System Bundle 

62  

  

TOTAL  
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EXHIBIT 7 
LETTER OF CREDIT FORM 

 
 [BANK] 

IRREVOCABLE STANDBY LETTER OF 
CREDIT NO.    

 
 
To: City of Phoenix – Beneficiary 
 Aviation Department 
 Business & Properties Division 
 3400 East Sky Harbor Boulevard, Suite 3300 
 Phoenix, Arizona 85034 
 Attn: Deputy Aviation Director 
 
Applicant:  Company Name  
 
Amount:  $ xxx.xx                                   
 
Expiration Date:  mm/dd/yyyy  
 
 
We hereby establish our irrevocable Standby Letter of Credit No. _________ in your favor 
available against sight drafts drawn on (name of bank) at the office of the undersigned 
located at (address of bank in Phoenix Metro Area, Arizona), accompanied by the 
following documents: 
 
1. A certificate purportedly signed by the Aviation Director, or by any other director of 
the City of Phoenix Aviation Department, stating one or more of the following: 
 

A. The City of Phoenix is drawing against (name of bank) Standby Letter of 
Credit No. _________ as Company Name has failed to perform its obligations 
under or failed to comply with its Agreement No.      , or any amendments thereto, 
or any replacement agreement, and the City of Phoenix requires payment under 
this Standby Letter of Credit of $ ____________. 
B. The City of Phoenix is drawing against (name of bank) Standby Letter of 
Credit No. _________ as Company Name has failed to provide a replacement 
Standby Letter of Credit prior to sixty (60) days before the expiration date as 
required by its Agreement No.      or any amendments thereto, or any replacement 
agreement, and the City of Phoenix requires payment under this Standby Letter of 
Credit of $ ____________.
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C.        The City of Phoenix is drawing against (name of bank) Standby Letter of 
Credit No. _________ as the City of Phoenix has received notice from (name of 
bank)  that the  

 
Standby Letter of Credit No. __________ will not be extended, and the City of Phoenix 
requires payment under this Standby Letter of Credit of                    $ ______________. 

2. This original Standby Letter of Credit for endorsement. 
 

All documents may be forwarded to us by mail, overnight courier, hand delivered to our 
counters, or via telefacsimile (“fax”).  Documents to be directed to our counters at: [insert 
address as to counter location].  Drawing presented to us via fax must be sent to our fax 
number [insert – bank’s fax number] (each such drawing, a “Fax Drawing”) provided, 
however, that Beneficiary confirm our receipt of any Fax Drawing by telephone to our 
telephone No. [insert – bank’s telephone number(s)]. In the event of a Fax Drawing, 
Beneficiary is not required to send us the original documents. 
 
If Beneficiary presents an improper drawing, we shall notify you in writing sent by 
overnight courier or by fax to (602) 273-4083 that the demand was not effected in 
accordance with the terms and conditions of this Standby Letter of Credit, stating the 
reasons therefore and that we are holding any demand at your disposal. Upon being 
notified that the purported demand was not effected in conformity with this Standby Letter 
of Credit, you may attempt to correct any such nonconforming demand for payment. 
 
Partial drawing and multiple presentations are permitted under this Standby Letter of 
Credit. 
 
This Standby Letter of Credit will automatically be renewed for a one (1) year period from 
the Expiration Date set forth above and upon each anniversary of such Expiration Date, 
unless at least sixty (60) days prior to such expiration, or prior to any anniversary of such 
expiration, we notify both Beneficiary and Applicant in writing by registered mail or 
overnight courier that we elect not to renew this Standby Letter of Credit. 
 
We hereby agree that this Standby Letter of Credit shall be duly honored upon 
presentation and delivery of the certification specified above. 
 
This Standby Letter of Credit is subject to the "International Standby Practices (ISP98)," 
International Chamber of Commerce Publication No. 590, and, as to matters not governed 
by ISP98, shall be governed by and construed in accordance with the laws of Arizona, 
without regard to principles of conflicts of law. 
 

        [Bank] 
 
 
     By:         
   Authorized Signature 
 

Revised 8/2015 - 1195379-1
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EXHIBIT 8 
CASH DEPOSIT FOR PERFORMANCE GUARANTEE 

 
 
To:  City of Phoenix – Beneficiary 
  Aviation Department 
  Business & Properties Division 
  2485 East Buckeye Road 
  Phoenix, Arizona 85034-4405 
  Attn: Deputy Aviation Director 
 
Tenant:  Tenant Full Legal Name 
  Address 1 
  Address 2  
  City, State, Zip 
 
Date:  [Insert Date] 
   
 
Amount: [Insert Amount] 
 
 
As required by [Lease Agreement No. TBD – dated ] or [Permit No. ______], [Insert Tenant Full Legal 
Name (_____)] is providing a cash deposit to the City of Phoenix (City) as security for the faithful 
performance by [Insert Tenant Name] to secure payment of all amounts owed by [Insert Tenant Name] 
to City and its performance of other obligations under the [Lease No. TBD – dated ] or [Permit No. 
______].  [Insert Tenant Name]’s cash deposit is for the initial amount of (Insert Printed Dollar Amount) 
(Insert Numerical Dollar Amount), representing three months of payments under its [Lease No. TBD – 
dated ] or [Permit No. ______].   

 
The amount of this performance guarantee established as of the date of the [Lease No. TBD – dated ] or 
[Permit No. ______] may become inadequate during the [Lease No. TBD – dated ] or [Permit No. 
______]term and [Insert Tenant Name]’s agrees that it will increase the amount as the City may 
reasonably prescribe from time to time on at least thirty (30) days prior written notice to [Insert Tenant 
Name]. The City may commingle the performance guarantee with the City’s other funds and City shall 
have no obligation to pay or account to [Insert Tenant Name] for any interest that may be earned on the 
performance guarantee.   
 
If [Insert Tenant Name]defaults with respect to any provision of the [Lease No. TBD – dated ] or [Permit 
No. ______], including but not limited to the provisions relating to payment of all amounts owed by [Insert 
Tenant Name] to City, the City may use, apply or retain all or any part of the performance guarantee for 
the payment of any amounts owed to the City or any other sum in default, or for the payment of any other 
amount which the City may spend or become obligated to spend by reason of the [Insert Tenant Name]’s 
default or to compensate the City for any other loss which the City may suffer by reason of the [Insert 
Tenant Name]’s default.  If any portion of the performance guarantee is so used or applied, [Insert Tenant 
Name] shall, within ten (10) business days after written demand from the City, deposit with the City cash 
in an amount sufficient to restore the performance guarantee to its original amount, and [Insert Tenant 
Name]’s failure to do so shall be a material breach of the [Lease No. TBD – dated ] or [Permit No. ______].   
 
If [Insert Tenant Name] fully and faithfully performs every provision of the [Lease No. TBD – dated ] or  
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[Permit No. ______] to be performed by it, the performance guarantee or any balance thereof shall be 
returned to [Insert Tenant Name]’s within a reasonable time after the expiration of the [Lease No. TBD – 
dated ] or [Permit No. ______], provided, however, that the City may retain the performance guarantee 
until such time as any amount due from [Insert Tenant Name] under the [Lease No. TBD – dated ] or 
[Permit No. ______] has been determined and paid in full.   
 
        
AGREED AND ACCEPTED: 
 
 
By:        
 [Insert Tenant Full Legal Name] 
 
 
Title:        
 Print  
 
 
Name:       
 Print  
 
        
Date:        
 
 
 
 
 
1310931 rev. 8-24-18 
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EXHIBIT 9 
COMPLIANCE WITH ENVIRONMENTAL LAWS 

 
Contractor shall, at Contractor’s expense, comply with all current and future Environmental Laws to the 
extent that they apply to Contractor’s use or occupancy of the Premises or the Airport.  If Contractor has 
any question about its obligations under this Exhibit, then Contractor may contact the City of Phoenix 
Aviation Department’s Planning and Environmental Division for information, but not legal advice.  
 
1. Definitions 
 

1.1 Airport means Phoenix Sky Harbor International Airport, Phoenix Deer Valley Airport, or 
Phoenix Goodyear Airport according to the context of this Contract. 
 

1.2 Contract means the lease, license, permit, or other agreement to which this Exhibit is 
attached. 
 

1.3 Contractor means each person and entity that is a named party to this Contract.   
 
1.4 Contractor’s Agents means all persons under Contractor’s direction or control, including 

Contractor's officers, managers, employees, heirs, personal representatives, invitees, volunteers, guests, 
successors, and assigns. 
 

1.5  Premises means the area of the Airport or other City-owned property used or occupied by 
Contractor pursuant to this Contract or where Contractor causes or contributes to a Release of a 
Regulated Substance. 

 
1.6  Environmental Laws means all current and future federal, state, and local laws, rules, 

regulations, and ordinances as clarified by advisory circulars or guidance documents,  promulgated to 
protect the public health or the environment, including the following, as they may hereafter be amended 
or supplemented:  

 
A. Comprehensive Environmental Response, Compensation, and Liability Act of 

1980 (CERCLA), 42 U.S.C. §§ 9601-9628, as amended by the Superfund Amendment and 
Reauthorization Act of 1986 (SARA), Pub. Law No. 99-499. 

 
B. Solid Waste Disposal Act (SWDA), 42 U.S.C. §§ 6901-6992k, as amended by the 

Resource Conservation and Recovery Act of 1976 (RCRA), Pub. Law No. 94-580, including the 
Regulations of Underground Storage Tanks, 42 U.S.C. §§ 6991-6991m. 

 
C. Toxic Substances Control Act of 1976 (TSCA), 15 U.S.C. §§ 2601-2629. 
 
D. Public Health Service Act, 42 U.S.C., Chapter 6A, and Safe Drinking Water Act 

(SDWA), 42 U.S.C. §§ 300f-300j-27, and the amendments thereto. 
 
E. Federal Water Pollution Control Act of 1948 (FWPCA), as amended by the Clean 

Water Act, 33 U.S.C. §§ 1251-1388. 
 
F. Clean Air Act, 42 U.S.C. §§ 7401-7515. 
 
G. Title 49 of the Arizona Revised Statutes, A.R.S. §§ 49-101 to 49-1408, including 
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the Arizona Environmental Quality Act, A.R.S. §§ 49-101 to 49-192.01. 
 
H. Arizona Comprehensive Air Quality Act, A.R.S. §§ 49-401 to 49-593. 
 
I. Arizona Solid Waste Management Act, A.R.S. §§ 49-701 to 49-881. 
 
J. Arizona Hazardous Waste Management Act, A.R.S. §§ 49-901 to 49-973. 
 
K. Arizona Underground Storage Tank Regulation Act, A.R.S. §§ 49-1001 to 49-1093. 
 
L. Occupational Safety and Health Act of 1970, Pub. Law No. 91-596, as amended 

by 29 U.S.C. §§ 651-678. 
 
M. Chapter 28 and Chapter 32C of the Phoenix City Code and City of Phoenix Aviation 

Department Rule and Regulations, including R&R 01-02 (Storm Water Enforcement). 
 
N. National Environmental Policy Act (NEPA), Pub. Law. No. 91-190, and all FAA-

approved NEPA documents.  
 
O. Endangered Species Act, 16 U.S.C. §§ 1531-1544. 
 
P. Arizona Antiquities Act, A.R.S. §§ 41-841 to 41-847. 
 
Q. Migratory Bird Treaty Act, 16 U.S.C. §§ 703-712. 
 
R. AZPDES General Permit for Discharges from Construction Activities to Waters of 

the United States (AZG2013-001 and AZG2020-001) (AZPDES Construction General Permit); AZPDES 
General Permit for Point Source Discharges from the Application of Pesticides to Waters of the United 
States (AZG2011-0001) (AZPDES Pesticide General Permit); and AZPDES General Permit for 
Stormwater Discharges Associated with Industrial Activity to Waters of the United States (AZMSG2019-
001) (AZPDES Multi-Sector General Permit). 

 
S. Interstate Conveyance Sanitation, 21 C.F.R. Part 1250. 
 
T. Maricopa County Air Quality Department Rule 310 (Fugitive Dust from Dust-

Generating Operations) and Rule 310.01 (Fugitive Dust from Non-Traditional Sources of Fugitive Dust). 
 
U.  All current and future federal, state, and local laws, rules, regulations, and 

ordinances promulgated under the foregoing Environmental Laws that provide for the protection of the 
public health or the environment, including the ambient air, groundwater, surface water, land use, and 
substrata soils. 

 
1.7 Regulated Substances means: 

 
A. The substances identified or listed as a hazardous substance, pollutant, hazardous 

material, and petroleum in CERCLA; Hazardous Materials Transportation Act, 49 U.S.C. §§ 5101-5128; 
RCRA; Arizona Regulation of Underground Storage Tanks; Clean Air Act; and all rules and regulations 
promulgated to implement these Environmental Laws. 

 
B. The substances identified or listed as a hazardous substance, pollutant, toxic 

pollutant, petroleum, or hazardous, special, or solid waste in the Arizona Environmental Quality Act, 
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including the Water Quality Assurance Revolving Fund Act (WQARF), A.R.S. §§ 49-281 to 49-298; 
Arizona Comprehensive Air Quality Act; Arizona Solid Waste Management Act; Arizona Underground 
Storage Tank Regulation Act; Arizona Management of Special Waste Act; Arizona Hazardous Waste 
Management Act; and all rules and regulations promulgated to implement these Environmental Laws. 

 
C. All substances, materials, and wastes that are or hereafter become regulated or 

that are classified as hazardous or toxic under any Environmental Law, including building materials that 
may contain any hazardous substance and its disturbance is subject to any Environmental Law.  If a 
building material, including pavements and paint, will be disturbed by Contractor and the building material 
is not unpainted wood, metal, or glass, then Contractor shall employ an Asbestos Hazard Emergency 
Response Act (AHERA)-certified inspector, who shall comply with advance survey and testing 
requirements and the following rules, as applicable: 
 

(i) 40 C.F.R. Part 61 (National Emission Standards for Hazardous Air 
Pollutants (NESHAP), Subpart M (National Emission Standards for Asbestos). 

 
(ii)   Maricopa County Air Pollution Control Regulations:  National Emission 

Standard for Asbestos Regulation III Maricopa County Air Quality Department (MCAQD) Rule 370, § 
301.9 - subpart M 
 

(iii)   To the extent required by Environmental Law, NESHAP Notification Form 
and Delivery Requirement.  A NESHAP Notification Form shall be completed and postmarked or 
delivered to the MCAQD Asbestos NESHAP Coordinator at least ten (10) days before disturbing any 
building material even if no asbestos is present. 

 
(iv) 29 C.F.R. Part 1926 (OSHA Safety and Health Regulations for 

Construction). 
 
(v) RCRA waste determination and proper handling, transport, and disposal. 

 
1.8  Release means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

injecting, escaping, leaching, dumping, disposing of a Regulated Substance. 
 

2. Compliance 
 
2.1  Contractor shall not cause or allow any Regulated Substance to be used, generated, 

manufactured, produced, stored, brought upon, Released on or under, or transported to or from the 
Premises by Contractor or Contractor’s Agents in a manner that constitutes or would foreseeably result 
in a violation of any Environmental Law or that would give rise to liability under any Environmental Law. 

 
2.2  Contractor may remediate any Release of a Regulated Substance under Chapter 28 of 

the Phoenix City Code (the City’s pretreatment ordinances), under such other ordinances as may be 
promulgated by the City, and applicable Environmental Laws, including the Clean Water Act to the extent 
it applies. 

 
2.3  Contractor (Indemnitor) must defend, indemnify, and hold harmless the City of Phoenix 

and its officers, officials, (elected and appointed), agents, and employees (Indemnitee) from and against 
any and all demands, claims, complaints, losses, damages, actions or causes of action, assessments, 
liabilities, costs or expenses, including interest, penalties, and reasonable attorney fees, expert witness 
fees, and reasonable expenses of investigation and remedial work, (including investigations and 
remediation by engineers, environmental consultants, and similar technical personnel) asserted against 
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or imposed upon or incurred by Indemnitee arising in connection with, or resulting from, any violation of 
Environmental Law, including any use, generation, storage, spill, Release, discharge, or disposal of any 
Hazardous Substance that is now or comes to be located on, at, about, or under the Premises or because 
of, or in connection with, the violation of any Environmental Law (hereinafter collectively referred to as 
“Losses”) to the extent that such Losses are caused by the fault of Indemnitor or its officers, officials, 
members, managers, agents, employees, contractors, volunteers, tenants, subtenants, invitees,  or 
licensees (collectively, “Indemnitor’s Parties”).  Indemnitor’s duty to defend Indemnitee accrues 
immediately at the time a claim is threatened or a claim is made against Indemnitee, whichever occurs 
first.  Indemnitor’s duty to defend exists whenever it is alleged that either the Indemnitor and/or one or 
more of the Indemnitor’s Parties, or both, is/are liable, regardless of whether they are ultimately found 
liable.  As used in the section, (a) Hazardous Substance are the Regulated Substances and other 
substances defined as toxic or hazardous substances, pollutants, or wastes by any Environmental Law 
and the following substances:  gasoline, kerosene, or other petroleum products, toxic pesticides and 
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; 
(b) “Environmental Law” has the meaning prescribed above; (c) “Fault” means those nonculpable acts 
and omissions giving rise to strict liability under any Environmental Law pertaining to Hazardous 
Substances, as well as culpable conduct (negligence or willful misconduct).  In consideration of the award 
of this Contract, Indemnitor agrees to waive all rights of subrogation against the City and its officers, 
officials, (elected and appointed), agents, and employees for losses arising out of or related to this 
Contract.  The obligations of Indemnitor under this provision shall survive the expiration or earlier 
termination of this Contract.  

 
2.4  To the extent Contractor or Contractor’s Agents Release any Regulated Substance in 

violation of Environmental Law on or under the Premises, or to the air, groundwater, or surface waters 
on or adjacent to the Premises, then Contractor shall, at its expense, promptly take all actions that are 
necessary or appropriate to remediate the Release and mitigate any threat to the public health or the 
environment consistent with Environmental Law.  Subject to the City’s prior written consent, Contractor 
shall undertake all remedial actions that are necessary to return the contaminated area to the condition 
that existed immediately prior to the Release or, if such prior condition is unknown, to such condition as 
is acceptable to the governmental agency with jurisdiction.  Contractor shall undertake its remedial 
actions under this Section 2.4 without regard to the potential liability of Contractor or any other person.  
However, remedial actions undertaken by Contractor shall not impair Contractor’s rights, if any, to seek 
contribution or indemnity from any other responsible party. 

 
2.5  Contractor shall, at its expense, prepare all tests, reports, and studies and provide all 

information to any appropriate governmental agency that is required pursuant to any Environmental Law 
as a result of Contractor’s use or occupancy of the Premises.  Contractor’s obligation includes any 
requirement under Environmental Law for a site characterization, site assessment, and/or remediation 
plan that may be necessary due to any actual or potential Releases of a Regulated Substances by 
Contractor or Contractor’s Agents on, under, or from the Premises, or to the air, groundwater, or surface 
waters on or adjacent to the Premises during the Term of this Contract and during the time Contractor 
has possession of the Premises.  Contractor shall, at its expense, promptly (A) provide all information 
requested by the City related to the applicability of the Environmental Laws to the Premises, (B) respond 
to any governmental investigation pursuant to Environmental Laws regarding the Premises, and (3) 
respond to any claim of liability by third parties that relate to any Release of a Regulated Substance by 
the Contractor or Contractor’s Agents on the Premises or the Airport. 

 
2.6 After giving Contractor at least thirty (30) days prior notice, the City may inspect and copy 

all of Contractor’s records, test results, studies, and other documents, not protected by attorney-client 
privilege, regarding environmental conditions related to the use, storage, or treatment of any Regulated 
Substance on, under, or from the Premises. 
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2.7 Contractor shall promptly notify the City in writing upon the occurrence of any of the 

following: 
 

A. Contractor receives any correspondence or communication from any 
governmental agency regarding the application or enforcement of any Environmental Law to the 
Premises or to Contractor’s use or occupancy of the Premises. 

 
B. There is any change in Contractor’s activities on the Premises that changes or may 

change Contractor’s or the City’s obligations or liabilities under any Environmental Law. 
 

C. Any person or entity asserts any claim or any other event occurs for which 
Contractor may incur an obligation under this Exhibit. 
 

2.8 Contractor shall, at its expense, obtain and comply with all permits and approvals that are, 
or may become, required as result of Contractor’s use or occupancy of the Premises. 

 
2.9 Contractor shall include the provisions of this Exhibit in all agreements and contracts by 

which it grants a right or privilege to any person or entity under this Contract. 
 

2.10 Contractor shall obtain and maintain compliance with all applicable financial responsibility 
requirements of all Environmental Laws regarding the ownership or operation of any underground storage 
tank or other device used to treat or store a Regulated Substance and upon request present evidence 
thereof to the City. 

 
2.11 Contractor shall take reasonable precautions to prevent persons not acting under 

Contractor’s or Airport’s authority, direction, or control from conducting any activity on the Premises that 
may result in the Release of a Regulated Substance on, under, or from the Premises or to the air, 
groundwater, or surface waters on or adjacent to the Premises.  Contractor shall exercise due care with 
respect to any Regulated Substance that is located on the Premises as a result of any action of any 
person who is not under Contractor’s authority, direction, or control. 

 
2.12 Contractor shall use its best efforts to minimize its production of a waste stream that 

includes Regulated Substances, and Contractor shall minimize the storage of Regulated Substances on, 
in, and around the Premises. 

 
3. Breach and Termination 
 
Subject to the terms and conditions of this Section, Contractor’s failure to comply with any requirement 
or obligation of this Exhibit or any applicable Environmental Law is a default under this Contract.  
Contractor’s failure to cure its default after being provided with notice thereof and a reasonable 
opportunity to cure, as provided in this Contract, shall constitute a material breach of this Contract.  Upon 
a breach that is not timely cured as provided in this Contract, the City may pursue any and all remedies 
available under this Contract and all applicable federal, state, and local laws, including the following: 

 
3.1 Without termination of this Contract, the City may enforce all its rights and remedies under 

this Contract, including, without limitation, any or all the following: 
 

A.  The right to file an action or proceeding seeking to recover rent, fees, and other 
amounts due and that become due under this Contract. 

B.  The right to recover interest at the rate of 18% per annum on all accrued, but 
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unpaid, rents, fees, and other amounts due calculated from the date the amount was due pursuant to § 
4-7 of the Phoenix City Code. 

 
C. The right to file an action or proceeding seeking to recover possession of the 

Premises. 
 
D. The right to make payments and to perform obligations required of Contractor 

under this Contract and to be reimbursed by Contractor for the costs thereof, including all attorney fees, 
expert fees, and other cost incurred by the City. 

 
E. The City may terminate this Contract.   
 

F. The City may exercise the right of “self-help” or similar remedy in order to minimize 
any damage, expense, penalty, and related fees or costs arising out of or related to the violation of any 
Environmental Law related to the Premises. 
 

G. By exercising its rights under this Section, the City does not, and may not be 
construed as, releasing Contractor from any obligation it would otherwise have under this Exhibit or any 
applicable Environmental Law. 
 

H. The covenants of this Exhibit shall survive the termination of this Contract.  
 
If this Contract does not require Contractor to perform any activity on the Airport or other City-owned 
property, then the following stormwater provisions do not apply to Contractor or this Contract. 
 
4.  AZPDES Stormwater General Permit and Phoenix City Code Chapter 32C Compliance 
 

4.1 Contractor shall comply with the City’s AZPDES Stormwater General Permit and Aviation 
Department R&R 01-02 (Storm Water Enforcement).  Except for discharges on Indian land, stormwater 
discharges in Arizona are regulated by the Arizona Department of Environmental Quality (ADEQ) through 
the Arizona Pollutant Discharge Elimination System (AZPDES) program.  An AZPDES permit is required 
for any point source discharge of pollutants to waters of the United States.  Because stormwater runoff 
can transport pollutants to either a municipal separate storm sewer system (MS4) or to waters of the 
United States, AZPDES permits are required for stormwater discharges.  
 

4.2 The City and Contractor are required to obtain AZPDES permit coverage as required by 
AZPDES regulations and to the extent that covered stormwater is discharged from the Premises.  
Coverage under the AZPDES General Permit for Discharges from Construction Activities to Waters of 
the United States (AZG2013-001 and AZG2020-001) (AZPDES Construction General Permit) is required 
for stormwater discharges generated by construction activities.  Coverage under the AZPDES General 
Permit for Point Source Discharges from the Application of Pesticides to Waters of the United States 
(AZG2011-0001) (AZPDES Pesticide General Permit) is required for certain applications of pesticides.  
Coverage under the AZPDES General Permit for Stormwater Discharges Associated with Industrial 
Activity to Waters of the United States (AZMSG2019-001) (AZPDES Multi-Sector General Permit) is 
required for stormwater discharges generated by facilities and operations engaged in certain industrial 
activities.  Among these industries are those engaged in certain activities within the air transportation and 
associated activities. 
 

4.3 The City has obtained coverage under the AZPDES Multi-Sector General Permit for its air 
transportation facilities at the Airports.  The City has adopted Stormwater Quality Protection ordinances 
(Phoenix City Code §§ 32C-1 to 32C-111) and has in place an Aviation Department Stormwater 
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Enforcement Procedures and Civil Penalty Policy (Aviation Stormwater Policy), both of which were 
developed to comply with Environmental Laws governing stormwater pollution.  

 
4.4 The City adopted the Aviation Stormwater Policy to achieve compliance with the AZPDES 

program requirements by the Aviation Department and its contractors and permittees.  Contractor is 
subject to the Aviation Stormwater Policy as a condition to its use or occupancy of the Premises or any 
part of the Airports.  The City has the right to monitor Contractor’s activities on the Premises and the 
Airport and enforce Contractor’s compliance with the Aviation Stormwater Policy. The City will provide 
reasonable advance notice to the Contractor ahead of monitoring and audit activities. 

 
 

4.5 Contractor shall comply with the Aviation Stormwater Policy and shall implement, at its 
expense, all requirements of the Airports’ Stormwater Pollution Prevention Plans (SWPPP) and City 
ordinances that pertain to Contractor’s operations and activities on the Premises and the Airports to the 
extent the operations and activities have a potential to release pollutants to stormwater.  Contractor shall 
use its best efforts to meet all deadlines that are established by applicable Environmental Laws and  the 
Aviation Stormwater Policy.  Contractor agrees that time is of the essence in the implementation of all 
City permit requirements. 
 

4.6 Contractor’s compliance with the AZPDES Permit Program set forth in 18 A.A.C. Chapter 
9, Article 9 (R18-9-A901 to R18-9-A909); Chapter 32C of the Phoenix City Code; and the Aviation 
Stormwater Policy is a material requirement and condition of this Contract.  If Contractor fails to comply 
with the foregoing and the City is exposed to any civil or criminal fine, penalty, sanction, or remediation 
cost, then the City may, in addition to all other remedies available under this Contract and applicable law, 
terminate this Contract. 
 

4.7 AZPDES Construction General Permit.  If Contractor decides to perform construction 
activities at the Premises or the Airports, Contractor shall, prior to commencing any such construction 
activity, obtain stormwater discharge authorization from ADEQ under an AZPDES Construction General 
Permit.  Contractor must obtain that authorization by preparing a SWPPP and filing for AZPDES 
Construction General Permit coverage in coordination with the City’s manager assigned to the project.  
The City may consult with and assist Contractor with filing for AZPDES Construction General Permit 
coverage.  Contractor shall work with the City’s project manager to develop pollution controls (e.g., best 
management practices, control measures, and schedules and procedures) for the SWPPP.  Contractor 
is solely responsible for implementing the pollution controls and paying for all costs related to its 
compliance with its AZPDES Construction General Permit obligations. 
 

4.8 AZPDES Multi-Sector General Permit.   
 

A. If Contractor activities performed at the Premises are under AZDPES Multi-Sector 
General Permit, the Contractor shall, prior to using, occupying, or commencing any operation or activity 
on the Premises or the Airports, obtain stormwater discharge authorization from ADEQ under an 
AZPDES Multi-Sector General Permit.  Contractor shall obtain that authorization as a “co-permittee” with 
the City.  As a co-permittee, Contractor shall do all the following: 
 

(i) Provide the City with a copy of Contractor’s written Authorization to 
Discharge that Contractor receives from ADEQ. 

 
(ii) Implement the Airports’ SWPPP, including all best management practices, 

control measures, schedules, and procedures that apply to the Contractor’s use or occupancy of the 
Premises or the Airports.   
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B. In connection with its coverage under the AZPDES Multi-Sector General Permit, 

the City has developed a SWPPP for the Airports to minimize the contact of stormwater and other 
precipitation event water with Significant Materials (as that term is defined in the Section 32C-101 of the 
Phoenix City Code) generated, stored, handled, used, or otherwise located on the Premises or the 
Airports.  The City shall provide a copy of the SWPPP, including best management practices, control 
measures, schedules, and procedures, to Contractor, who shall implement that portion of the SWPPP 
applicable to its use or occupancy of the Premises or the Airports.  
 

C. To the extent allowed by applicable Environmental Laws, Contractor may ask to 
be removed as a co-permittee from coverage under the AZPDES Multi-Sector General Permit when this 
Contract expires or is terminated, Contractor vacates the Premises, Contractor fails to comply with the 
all AZPDES Multi-Sector General Permit requirements, or Contractor decides it does not want to be 
covered as a co-permittee.  Contractor shall not be relieved of its obligation to comply with the 
requirements of the AZPDES Permit Program with regard to its use or occupancy of the Premises or the 
Airports, and Contractor shall not be excused from any obligation or indemnification incurred and owed 
to City prior to Contractor being removed as a co-permittee because Contractor failed to fulfill an 
obligation of a co-permittee. 
 

4.9 Pollution Controls.   
 

A.  City reserves the right to impose upon Contractor any best management practices, 
control measures, schedules, procedures, and any other action reasonably necessary to ensure the City's 
ability to comply with its AZPDES Permit Program requirements or applicable City ordinances.  However, 
except in Extreme Emergency Conditions (as that term is defined below), Contractor shall have thirty (30) 
days from the City’s notice imposing such pollution control measures and any other requirement to notify 
the City in writing if Contractor objects to any action Contractor is being directed by the City to undertake.  
If Contractor does not provide a timely objection, then Contractor will be deemed to have consented to 
the implementation of the pollution control measures or other requirements.  If Contractor provides the 
City with timely notice of its objections, then the City and Contractor shall negotiate a prompt resolution 
of their differences.  If a resolution is not reached within thirty (30) days, then the City’s decision resolving 
the matter shall control.  Contractor warrants that it will not serve a written notice of objections for 
purposes of delay or to avoid compliance with AZPDES Permit Program requirements or applicable City 
ordinances.  
 

B. Extreme Emergency Conditions means all the following: 
 

(i) Conditions that immediately impact the waters of the United States (e.g., 
Salt River) that result from an emergency, such as a fire, Release of a Regulated Substance, or explosion, 
that requires the responsible party or parties to immediately begin appropriate response activities 
independent of City's direction or oversight. 

 
(ii) A catastrophic event that requires Contractor to close its business in the 

Premises.  Contractor must implement pollution control measures before it reopens. 
 

(iii) A collapse of the stormwater system or any other event that prevents the 
City from performing its obligations under the City’s permit due to lack of capacity. 
 

4.10 Covenant of Good Faith.  City and Contractor shall act in good faith to implement any 
requirement imposed on them pursuant to the AZPDES Permit Program.  The City and Contractor agree 
that close cooperation is necessary to ensure compliance with all AZPDES Multi-Sector General Permit 
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requirements and to promote safety and minimize costs.  The City and Contractor agree to a candid 
exchange of information necessary to coordinate a stormwater management and monitoring plan. 
 
 
Revised May 2022 

2321602
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EXHIBIT 10 
SUPPLEMENTAL TERMS AND CONDITIONS 

TO ALL AIRPORT AGREEMENTS 
 
1. Definitions 
 

1.1 "Airport" means Phoenix Sky Harbor International Airport, Phoenix Deer Valley 
Airport, and/or Phoenix Goodyear Airport, according to the context of the contract. 
 

1.2 "Contract" means all City of Phoenix Aviation Department contracts, subcontracts, 
agreements, leases, subleases, licenses, permits, concessions, and other documents, however 
denominated, that grant or convey a right or privilege on an Airport and to which this Exhibit is 
attached. 
 

1.3 "Contractor" means all lessees, sublessees, licensees, permittees, consultants, 
concessionaires and other persons, firms, or corporations exercising a right or privilege on an 
Airport pursuant to a Contract and includes Contractor's heirs, personal representatives, 
successors, and assigns. 
 

1.4 "Premises" means the area of an Airport occupied or used by Contractor pursuant 
to a Contract. 
 
2. Federal Aviation Administration (FAA) Grant Assurances 
 

2.1 Title VI of the Civil Rights Act of 1964 – Compliance with Nondiscrimination 
Requirements – 49 U.S.C. § 47123 and FAA Order 1400.11 

 
During the performance of this Contract, Contractor agrees as follows: 

 
A. Compliance with Regulations.  Contractor will comply with the Title VI 

List of Pertinent Nondiscrimination Acts and Authorities (as provided in Section 7 below), as it 
may be amended from time to time, which is incorporated herein by reference and made a part 
of this Contract. 

 
B. Nondiscrimination.  With regard to the work performed by it under this 

Contract, Contractor will not discriminate on the grounds of race, color, or national origin in the 
selection and retention of subcontractors, including procurements of materials and leases of 
equipment.  Contractor will not participate, directly or indirectly, in the discrimination prohibited 
by the Title VI List of Pertinent Nondiscrimination Acts and Authorities, including employment 
practices when this Contract covers any activity, project, or program set forth in Appendix B of 
49 C.F.R. Part 21. 
 

C. Solicitations for Subcontracts, Including Procurements of Materials 
and Equipment.  In all solicitations, either by competitive bidding or negotiation, made by 
Contractor for work to be performed under a subcontract, including procurements of materials 
or leases of equipment, each potential subcontractor or supplier will be notified by Contractor 
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of Contractor's obligations under this Contract and the Title VI List of Pertinent 
Nondiscrimination Acts and Authorities on the grounds of race, color, or national origin. 

 
 D. Information and Reports.  The Contractor will provide all information and 
reports required by the Title VI List of Pertinent Nondiscrimination Acts and Authorities, and 
directives issued pursuant thereto and will permit access to its books, records, accounts, other 
sources of information, and its facilities as may be determined by the City of Phoenix or the 
FAA to be pertinent to ascertain compliance with the Title VI List of Pertinent Nondiscrimination 
Acts and Authorities and instructions.  Where any information required of Contractor is in the 
exclusive possession of another who fails or refuses to furnish the information, Contractor will 
so certify to the City of Phoenix or the FAA, as appropriate, and will set forth what efforts 
Contractor has made to obtain the information. 

 
E. Sanctions for Noncompliance. In the event of Contractor's 

noncompliance with the nondiscrimination provisions of this Contract, the City of Phoenix will 
impose such Contract sanctions as it or the FAA may determine to be appropriate, including: 
 

(i)  Withholding payments to Contractor under this Contract until 
Contractor complies, and/or  

 
(ii)  Cancelling, terminating, or suspending this Contract, in whole or in 

part. 
 

F.  Covenant Running with the Land. Contractor for itself and its heirs, 
personal representatives, successors, and assigns, as a part of the consideration for this 
Contract, hereby covenants and agrees that, in the event facilities are constructed, maintained, 
or otherwise operated on the property described in this Contract for a purpose for which a FAA 
activity, facility, or program is extended or for another purpose involving the provision of similar 
services or benefits, Contractor will maintain and operate such facilities and services in 
compliance with all requirements imposed by the Nondiscrimination Acts and Regulations listed 
in the Title VI List of Pertinent Nondiscrimination Acts and Authorities (as may be amended) 
such that no person on the grounds of race, color, or national origin will be excluded from 
participation in, denied the benefits of, or be otherwise subjected to discrimination in the use of 
said facilities.  In the event of a breach of any of the above Nondiscrimination covenants, the 
City of Phoenix will have the right to terminate this Contract and to enter, re-enter and repossess 
the property and facilities thereon and hold the same as if this Contract had never been made 
or issued. 
   

G. Incorporation of Provisions.  Contractor will include the provisions of 
paragraphs A through F in every subcontract, including procurements of materials and leases of 
equipment, unless exempt by the Title VI List of Pertinent Nondiscrimination Acts and 
Authorities, the Regulations, and directives issued pursuant thereto.  Contractor will take action 
with respect to any subcontract or procurement as the City of Phoenix or the FAA may direct as 
a means of enforcing such provisions, including sanctions for noncompliance, provided, 
however, that if Contractor becomes involved in, or is threatened with litigation by a 
subcontractor or supplier because of such direction, Contractor may request the City of Phoenix 
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to enter into any litigation to protect the interests of the City of Phoenix.  In addition, Contractor 
may request the United States to enter into the litigation to protect the interests of the United 
States. 
 
2.2 General Civil Rights Provisions –  49 U.S.C. § 47123 
 
  A. Sponsor Contracts.  Contractor agrees to comply with pertinent statutes, 
executive orders, and such rules as are promulgated to ensure that no person shall, on the 
grounds of race, creed, color, national origin, sex, age, or disability, be excluded from 
participating in any activity conducted with or benefiting from federal assistance.  This 
provision binds Contractor and subtier contractors from the bid solicitation period through the 
completion of this Contract.  This provision is in addition to that required of Title VI of the Civil 
Rights Act of 1964. 
 
  B. Sponsor Lease Agreements and Transfer Agreements.  Contractor 
agrees to comply with pertinent statutes, executive orders, and such rules as are promulgated 
to ensure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or 
disability, be excluded from participating in any activity conducted with or benefiting from federal 
assistance, including Section 504 of the Rehabilitation Act of 1973 and the Americans with 
Disabilities Act of 1990.  If Contractor transfers its obligations to another, then the transferee is 
obligated in the same manner as Contractor.  This provision obligates Contractor or its transferee 
for the period during which the property is owned, used, or possessed by Contractor and the 
City of Phoenix remains obligated to the FAA.  This provision is in addition to that required by 
Title VI of the Civil Rights Act of 1964. 
 
2.3 Economic Nondiscrimination – 49 U.S.C. § 47107 
 

In any Contract under which a right or privilege on the Airport is granted to a Contractor 
to conduct or to engage in any aeronautical activity for furnishing services to the public, 
Contractor shall: 
 

A. Furnish its services on a reasonable, and not unjustly discriminatory basis 
to all users of the Airport, and 
 

B. Charge reasonable, and not unjustly discriminatory prices for each unit or 
services, provided that Contractor may be allowed to make reasonable and non-discriminatory 
discounts, rebates, or other similar types of price reductions to volume purchasers.  Non-
compliance with this requirement shall be a material breach of this Contract for which the City 
of Phoenix shall have the right to terminate this Contract and any estate created herewith 
without liability therefor or, at the election of the City of Phoenix or the United States shall have 
the right to judicially enforce said requirement. 

 
2.4 Disadvantaged Business Enterprise Requirements – 49 C.F.R. Part 26 

 
A. Contract Assurance (§ 26.13).  To the extent that this Contract is covered 

by 49 C.F.R. Part 26, Contractor agrees that this Contract is subject to the requirements of the 
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U.S. Department of Transportation regulations at 49 C.F.R. Part 26.  Contractor or its 
subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this Contract.  Contractor shall carry out applicable requirements of 49 C.F.R. 
Part 26 in the award and administration of DOT-assisted contracts.  Failure by Contractor to 
carry out these requirements is a material breach of this Contract, which may result in the 
termination of this Contract or such other remedy as the City of Phoenix deems appropriate, 
which may include (i) withholding monthly progress payments, (ii) assessing sanctions, (iii) 
liquidated damages, and/or (iv) disqualifying Contractor from future bidding as non-responsible.  
Contractor agrees to include the foregoing statement in any subsequent contract that it enters 
into and cause those businesses to similarly include the statement in further agreements. 

 
B. Prompt Payment (§ 26.29).  Contractor agrees to pay each subcontractor 

under this Contract for satisfactory performance of its contract not later than seven (7) days from 
the receipt of each payment Contractor receives from City of Phoenix. Contractor agrees further 
to return retainage payments to each subcontractor within seven (7) days after the 
subcontractor’s work is satisfactorily completed.  Any delay or postponement of payment from 
the above-referenced time frame may occur only for good cause following written approval of 
the City of Phoenix.  This clause applies to both DBE and non-DBE subcontractors. 

 
2.5 Airport Concessions Disadvantaged Business Enterprise Requirements – 

49 C.F.R. Part 23 
 
Contract Assurance (§ 23.9).  To the extent that this Contract is a concession 

agreement covered by 49 C.F.R. Part 23, Contractor agrees that it will not discriminate against 
any business owner because of the owner's race, color, national origin, or sex in connection with 
the award or performance of any concession agreement, management contract, or subcontract, 
purchase or lease agreement, or other agreement covered by 49 C.F.R. Part 23.  Contractor 
agrees to include the above statements in any subsequent concession agreement or contract 
covered by 49 C.F.R. Part 23 that it enters into and cause those businesses to similarly include 
the statements in further agreements. 
 

2.6 Miscellaneous  
 

A. Contractor agrees that it will undertake an affirmative action plan in 
conformance with 14 C.F.R. Part 152, Subpart E (Nondiscrimination in Airport Aid Program), to 
ensure that no person shall on the grounds of race, creed, color, national origin, or sex be 
excluded from participating in any employment, contracting, or leasing activities covered in 14 
C.F.R. Part 152, Subpart E.  Contractor assures that no person will be excluded on such 
grounds from participating in or receiving the services or benefits of any program or activity 
covered by Subpart E.  Contractor further agrees that it will require its covered 
suborganizations to provide assurances to Contractor that they similarly will undertake 
affirmative action programs and that they will require like assurances from their 
suborganizations as required by 14 C.F.R. Part 152, Subpart E. 
 

B. City of Phoenix reserves the right to further develop, improve, repair, and 
alter the Airport and all roadways, parking areas, terminal facilities, landing areas, and 
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taxiways, as it may reasonably see fit, free from any and all liability to Contractor for loss of 
business or damages of any nature whatsoever to Contractor occasioned during the making of 
such improvements, repairs, alterations, and additions. 
 

C. The City of Phoenix reserves the right, but is not obligated to Contractor, 
to maintain and keep in repair the landing area of the Airport and all publicly-owned facilities of 
the Airport, together with the right to direct and control all activities of Contractor in this regard. 
 

D. Contractor acknowledges that this Contract is subordinate to any existing 
or future agreement between the City of Phoenix and the United States concerning the 
development, operation, or maintenance of the Airport.  If the FAA or its successors require 
modifications or changes in the Contract as a condition to obtaining funds for improvements at 
the Airport or as a requirement of any prior grants, Contractor hereby consents to any and all 
such modifications and changes as may be reasonably required and agrees that it will adopt 
any such modifications and changes as part of this Contract. 
 

E. This Contract is subordinate to the reserved right of the City of Phoenix 
and its successors and assigns to occupy and use for the benefit of the public the airspace 
above the Premises for the right of flight for the passage of aircraft.  This public right of flight 
includes the right to cause in the airspace any noise inherent in the operation of any aircraft 
through the airspace or in landing at, taking off from, or operating at an Airport. 
 

F. Contractor agrees to comply with the notification and review requirements, 
as required by 14 C.F.R. Part 77 (Safe, Efficient Use, and Preservation of the Navigable 
Airspace), if future construction of a structure is planned for the Premises or a planned 
modification of a structure on the Premises.  Contractor shall submit the required FAA Form 
7460-1 (Notice of Proposed Construction or Alteration) and provide documentation showing 
compliance with the federal requirements.  After the FAA has completed the aeronautical 
study, Contractor shall provide to the City of Phoenix the FAA determination letter on proposed 
construction and any impact to air navigation.  Contractor covenants for itself and its 
successors and assigns that it will not erect or permit the erection of any structure or permit the 
growth of any tree on the Premises above the mean sea level elevation for (1) Phoenix Sky 
Harbor International Airport, 1,134 feet, (2) Phoenix Goodyear Airport, 968 feet, and 
(3) Phoenix Deer Valley Airport, 1,476 feet.  As a remedy for the breach of the covenant, the 
City of Phoenix reserves the right to enter the Premises and remove the offending structure or 
cut the offending tree at Contractor’s expense. 
 

G. Contractor, by accepting this Contract, covenants for itself and its 
successors and assigns, that no use will be made of the Premises that might in any manner 
interfere with the landing and taking off of aircraft from the Airport or otherwise constitute a 
hazard to air navigation.  As a remedy for the breach of the covenant, the City of Phoenix 
reserves the right to enter the Premises and abate the interference at Contractor’s expense. 
 

H. Contractor agrees that nothing in this Contract may be construed to grant 
or authorize the granting of an exclusive right within the meaning of 49 U.S.C. § 40103(e) (No 
exclusive rights at certain facilities). 
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I. This Contract is subordinate to whatever rights the United States now has 

or in the future may acquire affecting the control, operation, regulation, and taking-over of the 
Airport or the exclusive or non-exclusive use of the Airport by the United States during a time 
of war or national emergency. 

 
J. If this Contract involves construction, Contractor shall carry out the project 

in accordance with FAA airport design, construction, and equipment standards and 
specifications current on the date of project approval. 

 
K. Contractor is encouraged to use fuel and energy conservation practices. 

 
3. Immigration Reform and Control Act of 1986 (IRCA) 
 

Contractor agrees that IRCA (Public Law 99-603) applies to it.  Contractor shall comply 
with the provisions of IRCA as it applies to its activities under this Contract and to permit the City 
of Phoenix to inspect its personnel records to verify its compliance. 
 
4. Conflict of Interest 
 

Contractor agrees that the City of Phoenix may cancel this Contract pursuant to Arizona 
Revised Statutes (A.R.S.) § 38-511 (Cancellation of political subdivision and state contracts). 

 
5. Legal Worker Requirements 
 

The City is prohibited by A.R.S. § 41-4401 from awarding an agreement to any contractor 
who fails, or whose subcontractors fail, to comply with A.R.S. § 23-214(A) (Verification of 
employment eligibility; e-verify program).  Therefore, Contractor agrees that: 
 

A. Contractor and each subcontractor it uses warrants their compliance with 
all federal immigration laws and regulations that relate to their employees and their compliance 
with § 23-214(A). 
 

B. A breach of warranty under paragraph A above shall be deemed a material 
breach of this Contract and is subject to penalties up to and including termination of the 
Agreement. 
 

C. The City of Phoenix retains the legal right to inspect the papers of 
Contractor or its subcontractor employees who work on this Contract to ensure that Contractor 
or its subcontractors are complying with the warranty under paragraph A above. 
 
6. City of Phoenix Equal Employment Opportunity Requirement 
 

6.1 If Contractor is by this Contract a supplier to or lessee of the City, then the 
requirements of the Phoenix City Code, Chapter 18, Article V applies, including the agreement 
that: 
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“Any supplier/lessee in performing under this contract shall not discriminate 
against any worker, employee or applicant, or any member of the public, because 
of race, color, religion, sex, national origin, age, or disability, nor otherwise commit 
an unfair employment practice. The supplier and/or lessee shall ensure that 
applicants are employed, and employees are dealt with during employment without 
regard to their race, color, religion, sex, national origin, age, or disability, and shall 
adhere to a policy to pay equal compensation to men and women who perform 
jobs that require substantially equal skill, effort, and responsibility, and that are 
performed within the same establishment under similar working conditions. Such 
action shall include but not be limited to the following: employment, promotion, 
demotion or transfer, recruitment or recruitment advertising, layoff or termination; 
rates of pay or other forms of compensation; and selection for training; including 
apprenticeship. The supplier further agrees that this clause will be incorporated in 
all subcontracts with all labor organizations furnishing skilled, unskilled and union 
labor, or who may perform any such labor or services in connection with this 
contract.” 

 
Supplier/lessee further agrees that this clause will be incorporated in all 
subcontracts, job-consultant agreements or subleases of this agreement entered 
into by supplier/lessee. 

 
If the supplier/lessee employs more than 35 employees, the following language 
shall be included as the last paragraph to the clause above: 
 

“The supplier/lessee further agrees not to discriminate against any 
worker, employee or applicant, or any member of the public, because 
of sexual orientation or gender identity or expression and shall 
ensure that applicants are employed, and employees are dealt with 
during employment without regard to their sexual orientation or 
gender identity or expression.” 

 
6.2 Documentation. Suppliers and lessees may be required to provide additional 

documentation to the Equal Opportunity Department affirming that a nondiscriminatory policy is 
being utilized. 

 
6.3 Monitoring. The Equal Opportunity Department shall monitor the employment 

policies and practices of suppliers and lessees subject to this Section 3 as deemed necessary. 
The Equal Opportunity Department is authorized to conduct on-site compliance reviews of 
selected firms, which may include an audit of personnel and payroll records, if necessary. 
  
7. Title VI List of Pertinent Nondiscrimination Acts and Authorities 
 

During the performance of this Contract, Contractor agrees to comply with all federal, 
state, and local nondiscrimination laws, rules, and regulation, including the following: 
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A. Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d) (prohibits 
discrimination on the basis of race, color, or national origin). 

 
B. 49 C.F.R. Part 21 (Nondiscrimination in Federally-Assisted Programs of the 

Department of Transportation—Effectuation of Title VI of the Civil Rights Act of 1964). 
 

C. The Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970, (42 U.S.C. §§ 4601, et seq.) (prohibits unfair treatment of persons displaced or 
whose property has been acquired because of federal or federal aid programs and projects). 
 

D. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §§ 701, et seq.), 
as amended (prohibits discrimination on the basis of disability), and 49 C.F.R. Part 27 
(Nondiscrimination on the Basis of Disability in Programs or Activities Receiving Federal 
Financial Assistance). 

 

E. The Age Discrimination Act of 1975, as amended (42 U.S.C. §§ 6101, et 
seq.) (prohibits discrimination on the basis of age). Airport and Airway Improvement Act of 1982 
(49 U.S.C. § 47123), as amended (prohibits discrimination based on race, creed, color, national 
origin, or sex). 

 
F. The Civil Rights Restoration Act of 1987 (Public Law 100-209) (broadened 

the scope, coverage, and applicability of Title VI of the Civil Rights Act of 1964, the Age 
Discrimination Act of 1975, and Section 504 of the Rehabilitation Act of 1973 by expanding the 
definition of the terms “programs or activities” to include all of the programs or activities of the 
federal-aid recipients, sub-recipients, and contractors, whether the programs or activities are 
federally funded or not). 

 
G. Titles II and III of the Americans with Disabilities Act of 1990 (42 U.S.C. §§ 

12101, et seq.), which prohibit discrimination on the basis of disability in the operation of public 
entities, public and private transportation systems, places of public accommodation, and certain 
testing entities as implemented by U.S. Department of Transportation regulations at 49 C.F.R. 
Part 37 (Transportation Services for Individual with Disabilities) and Part 38 (Americans with 
Disabilities Act Accessibility Specification for Transportation Vehicles). 

 
H. Executive Order 12898 (Federal Actions to Address Environmental Justice 

in Minority Populations and Low-Income Populations), which ensures nondiscrimination against 
minority populations by discouraging programs, policies, and activities with disproportionately 
high and adverse human health or environmental effects on minority and low-income 
populations. 

 
I. Executive Order 13166 (Improving Access to Services for Persons with 

Limited English Proficiency) and resulting agency guidance and national origin discrimination 
includes discrimination because of limited English proficiency (LEP).  To ensure compliance with 
Title VI, you must take reasonable steps to ensure that LEP persons have meaningful access to 
your programs (70 Fed. Reg. at 74087 to 74100). 
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J. Title IX of the Education Amendments of 1972 (20 U.S.C. §§ 1681, et 
seq.), as amended, which prohibits you from discriminating because of sex in education 
programs or activities. 
 
 
 
2068157 
Revised 2/1/19 
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EXHIBIT 11 
AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE 

(ACDBE) PROGRAM RACE- AND GENDER-NEUTRAL LEASE CLAUSE 
 

SECTION I DEFINITIONS 
 
The following definitions shall apply to this Exhibit, Airport Concession Disadvantaged Business 
Enterprise (ACDBE) Program Race- and Gender-Neutral Lease Clause: 
 
Airport Concession Disadvantaged Business Enterprise (ACDBE) means a firm that has been 
granted ACDBE certification status by the City acting as a member of the Arizona Unified 
Certification Program pursuant to the criteria contained in 49 Code of Federal Regulations 
(CFR) Parts 23 and 26. 
 
Arizona Unified Certification Program (AZUCP) is a consortium of government agencies 
organized to provide reciprocal ACDBE and DBE certification within Arizona pursuant to 49 
CFR Part 26. The official ACDBE and DBE database containing eligible ACDBE and DBE firms 
certified by AZUCP can be accessed at: www.adot.dbesystem.com. The certification system is 
called the Arizona Unified Transportation Registration and Certification System (AZ UTRACS). 
 
City means the City of Phoenix. 
 
Commercially Useful Function means that an ACDBE or DBE is responsible for executing the 
work of the contract and is carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. If an ACDBE or DBE does not perform or exercise responsibility 
for at least 30% of the total cost of the contract with its own work force, or if the ACDBE or DBE 
subcontracts a greater portion of the work of a contract than would be expected on the basis of 
normal industry practice for the type of work involved, the ACDBE or DBE is presumed not to 
be performing a Commercially Useful Function. 
 
Compliance Specialist means an EOD employee responsible for ACDBE Program compliance 
with this Lease Clause. 
 
Concession means a business that primarily serves the public on an airport. This includes direct 
sales or services, management contracts, advertising contracts and goods and services 
providers. 
 
Contract is a written agreement between any of the following parties: Respondent and JV 
partner, sublessee, subcontractor, or a Goods and Services Provider. 
 
DBE stands for disadvantaged business enterprise. In this context, DBE means a Small Business 
Concern that has successfully completed the DBE certification process and has been granted 
DBE status by an AZUCP member pursuant to the criteria contained in 49 CFR Part 26. 
 
EOD means the City of Phoenix Equal Opportunity Department. 
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Goods and Services Providers are firms that provide goods and services that represent a 
Commercially Useful Function directly to airport concessionaires as an ACDBE, DBE or small 
business. 
 
Joint Venture (JV) means an association between two or more persons, partnerships, 
corporations, or any combination thereof, formed to carry on a single business activity. For 
purposes of this Lease Clause, one participant in the JV arrangement must be a certified 
ACDBE or DBE by an AZUCP member. The JV is limited in scope and duration to this Lease. 
The resources, asset and labor of the participants must be combined in an effort to accrue 
profit. 
 
Lease is a written agreement for a direct concession opportunity with the City. 
 
Outreach Efforts means the diligent and good-faith efforts demonstrated by a Respondent to 
solicit participation from Small Businesses. Respondent shall: identify and document potential 
business opportunities for Small Businesses; describe what efforts were undertaken to solicit 
Small Business participation; disclose results of negotiations with Small Businesses; and 
communicate and record Respondent’s selection decisions and notifications relating to Small 
Business participants. 
 
Respondent means an individual, partnership, JV, corporation or firm that submits a Response 
to the City to perform services requested by a RCS. 
 
Response is a written proposal to the City prepared by a Respondent to perform services. 
 
Revenue Contract Solicitation (RCS) is a solicitation or procurement issued by the City. 
 
Race- and Gender-Neutral (RGN) Measures means effort(s) or program(s) that is, or can be, 
used to assist all Small Businesses, in the absence of a goal. 
 
Small Business means, with respect to firms seeking to participate as ACDBEs or DBEs in 
contracts funded by the U.S. Department of Transportation (US DOT), a Small Business 
Concern as defined in section 3 of the Small Business Act and Small Business Administration 
regulations implementing the Act (13 CFR part 121), which Small Business Concern does not 
exceed the cap on average annual gross receipts specified in 49 CFR § 26.65(b) and self-
identified small businesses. “Small Business” and “Small Business Concern” are used 
interchangeably in this Lease Clause. 
 
Subcontractor means an individual, partnership, JV, corporation or firm that holds a contract at 
any tier below the Lease, including a vendor under a purchase order. 
 
Sublease is an agreement between the Respondent and another entity or entities [sublessee(s)]. 
 
Successful Respondent means an individual, corporation, firm or JV that has been selected by 
the City to perform services requested by a RCS. 
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SECTION II GENERAL REQUIREMENTS 
 

A. Applicable Federal Regulations. This Lease is subject to ACDBE requirements issued 
by USDOT in 49 CFR Parts 26 and 23. Despite the lack of a race- and gender-conscious 
ACDBE participation goal for this Lease, the Agency must track and report ACDBE and 
DBE participation that occurs as a result of any procurement, JV, goods/services, or other 
arrangement involving an ACDBE or DBE. For this reason, the Successful Respondent 
shall provide all relevant information to enable the required reporting. 

 
B. ACDBE Participation. For this solicitation, the City has not established a race- or gender-

conscious ACDBE participation goal. The City extends to each individual, firm, vendor, 
supplier, contractor, and subcontractor an equal economic opportunity to compete for 
business. The City uses race- and gender-neutral measures to facilitate participation of 
Small Businesses. The City encourages each Respondent to voluntarily subcontract or 
joint venture with Small Businesses to perform part of the work—a Commercially Useful 
Function—that Respondent might otherwise perform with its own forces. The City also 
encourages each Respondent to voluntarily utilize Small Businesses as suppliers of Goods 
and Services.  

 
C. Counting ACDBE and DBE Participation. The City will count ACDBE and DBE 

participation as authorized by federal regulations. A summary of these regulations can be 
found at www.phoenix.gov/eod . 

 
D. ACDBE and DBE Certification. Only firms (1) certified by the City or another AZUCP 

member, and (2) contracted to perform a Commercially Useful Function on scopes of work 
for which they are certified, may be considered to determine ACDBE and DBE participation 
resulting from RGN measures on this Lease. This ACDBE and DBE determination affects 
the City’s tracking and reporting obligations to USDOT. 

 
E. Civil Rights Assurances. As a recipient of USDOT funding, the City has agreed to abide 

by the assurances found in 49 CFR Parts 21 and 26. Each Lease signed by the City and 
the Successful Respondent, and each Subcontract signed by the Successful Respondent 
and a Subcontractor, must include the following assurance verbatim: 

 
“The contractor, subrecipient, or subcontractor shall not discriminate on the basis of race, 
color, national origin, sex, or creed in the performance of this contract. The contractor 
shall carry out applicable requirements of 49 CFR Parts 21 and 23 in the award and 
administration of USDOT- assisted contracts. Failure by the contractor to carry out these 
requirements is a material breach of this contract, which may result in the termination of 
this contract or such other remedy as the City of Phoenix deems appropriate.” 

 
Note: For purposes of the required Contract and Subcontract language above, the 
Successful Respondent is the “contractor.” 
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SECTION III REQUIRED OUTREACH EFFORTS 
 
The City has implemented outreach requirements for this RCS and/or Lease. Specifically, each 
Respondent shall: (1) identify small-business-participation opportunities, including 
Commercially Useful Functions; (2) actively solicit proposals from small businesses; (3) 
evaluate small-business proposals; and (4) communicate selection decisions to small 
businesses, including each rejection of a small-business proposal. If a Respondent fails to 
conduct these Outreach Efforts or fails to submit the required documentation of Respondent’s 
Outreach Efforts as indicated in Section IV, Parts A, B and C below, the City may determine that 
the Respondent’s proposal is nonresponsive. A determination of non-responsiveness 
disqualifies Respondent from further consideration for the Lease award. 
 

SECTION IV SUBMITTAL REQUIREMENTS 
 
Documentation due with initial Response. 
 

A. Form EO1 – Statement of Outreach Commitment 
Each Respondent shall sign, date and submit a completed Form EO1 - Statement of 
Outreach Commitment, with its initial Response submittal. 

 
B. Failure to Submit Form EO1 

Responses that do not have this form completed and signed will be deemed 
nonresponsive.  A nonresponsive response will be disqualified from further evaluation. 

 
 

SECTION V SMALL BUSINESS OUTREACH GENERAL REQUIREMENTS 
 
Respondent shall actively contact Small Businesses for each scope of work or business 
opportunity identified for its Small Business Outreach Efforts.  Respondent’s contact with Small 
Businesses should occur well before the Response deadline to afford the firms contacted a 
reasonable opportunity to prepare a proposal and participate in the Lease. 
 

A. At time of submission, as a matter of responsiveness, Form EO1, Statement of Small 
Business Outreach Commitment must be submitted with the Response. 

 
B. Following the award of the contract, as a matter of compliance, documentation of Small 

Business Outreach efforts (Forms EO2 and EO3) must be submitted and approved within 
60 days after contract award or as specified in the Lease: 

 
1) Form EO2 Small Business Outreach Efforts. The Successful Respondent shall 
complete and submit Form EO2 documenting its diligent, earnest Small Business 
Outreach Efforts.   

 
1. To document its Outreach Efforts, Respondent shall Identify all Small Businesses 

contacted by Respondent on Form E02.  Form EO2 shall be completed with the 
following minimum information: 
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i. COLUMN A. Each business’s full legal name and contact information 
aa.  Respondent shall ask each firm to indicate its number of employees 
bb.  For each ACDBE, DBE or Small Business, Respondent shall indicate 
the Range of Annual Gross-receipts for each ACDBE, DBE, small firm 
proposed (e.g., less than $500,000; $500,000 – $1 million; $1 – 2 million; 
$2 – 5 million; etc.) rather than requesting an exact figure from the firm. 

 
ii. COLUMN B. Business status (ACDBE, DBE, Small Business, SBE, or unknown); 
 
iii. COLUMN C. Scope of work solicited (brief description, percentage of contract 
value); 

aa. Respondent shall detail each scope of work or business opportunity selected 
for each Small Business; 
  

iv.  COLUMN D. Solicitation method (personal contact, telephone, fax, e-mail, other); 
 
v.  COLUMN E. Selection decision 

aa.  Respondent must indicate if a firm was selected or not.  If Respondent 
does not select an identified Small Business to participate in the Lease, 
Respondent must explain the reason why. 
  

vi.  COLUMN F. Communication of selection outcome to each participant. 
aa. Respondent shall notify each Small Business contacted whether or not 

Respondent selected the firm within 15 days after the initial contact. 
Respondent shall notify all firms not selected, and Respondent shall 
state when (date) and how (method) the selection outcome was 
communicated to each firm. 

 
The Compliance Specialist will evaluate all documented information to determine 
whether Respondent has demonstrated the required Small Business Outreach Efforts. 

 
B. Form EO2 Supporting Documentation. Respondent shall complete and submit 

supporting documentation of its Outreach Efforts related to Form EO2. 
 

1. Respondent shall submit with Form EO2 all supporting documentation of Respondent’s 
contacts with Small Businesses for each scope of work or business opportunity selected 
for Small Business Outreach Efforts. 

 
2. This documentation must include: (1) descriptions of scopes of work and business 

opportunities identified for Small Business participation, and (2) a copy of the actual 
solicitation sent to Small Businesses. The solicitation may be in the form of a letter, 
attachment to an e-mail, advertisements in newspapers and trade papers, or written 
communications with chambers of commerce and/or other organizations. 

 
3. Respondent shall submit documentation that establishes how Respondent 

communicated its selection decisions and outcomes to each Small Business not 
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selected for this Lease. This documentation may be in the form of a letter, e-mail, fax, 
or a telephone log and must show the name of the person contacted and date. 

 
4. For all of the above documentation, if Respondent uses a blast e-mail or fax format, 

the documentation submitted must include a copy of the e-mail or fax, and Respondent 
must disclose all e-mail addresses and fax numbers to which the solicitation or outcome 
notification was sent and the date and time of the transmission. For telephone contacts, 
Respondent shall document the date and time of the call and the names of the 
respective persons representing Respondent and the Small Business. 

 
C. Form EO3 Small Business Utilization Commitment. Respondent shall sign and submit 

Form EO3, which commits Respondent to the City as follows: 
 

1. The firm(s) indicated as “selected” in Form EO2 will participate in the Lease; 
2. The Respondent will comply with the Race- and Gender-Neutral post-award 

requirements as stated in Sections V and VI below; 
3. Any and all changes or substitutions will be authorized by the Compliance Specialist 

before implementation; and 
4. The proposed total Small Business participation percentage is true and correct. 
 
Respondent shall ensure that the percentages proposed for Small Business 
participation on Form EO2 equal the total percentage proposed in Form EO3. 

 
D. Failure to Meet Small Business Outreach Requirements. The Compliance Specialist 

will determine, in writing, whether Successful Respondent has satisfied all outreach 
requirements. If the Compliance Specialist determines that the Successful Respondent has 
failed to satisfy the outreach requirements (specified in Sections III and IV, Parts A, B, and 
C), then the Compliance Specialist may determine that Successful Respondent is non-
compliant.  

E. Subcontracting Commitment. Promptly after Lease award, the Successful Respondent 
shall submit to City copies of all executed contracts, purchase orders, subleases, joint 
venture (JV) agreements, and other arrangements formalizing agreements between 
Successful Respondent and any Small Businesses. 

 
The Successful Respondent shall not reduce the amount, alter the scope of work, or 
terminate the Subcontractor without the Compliance Specialist’s prior written approval. 
Any request to alter a Small Business Subcontract must be submitted in writing to the 
Equal Opportunity Department before any change is made. If the Successful Respondent 
fails to do so, the City may declare the Successful Respondent in breach of the Lease. 

 
F. Post-Award Relief from DBE Requirements. After Lease award, the City will not grant 

relief from the proposed Small Business Participation Plan except in extraordinary 
circumstances. The Successful Respondent’s request to modify Small Business 
participation must be in writing to the Compliance Specialist, who has final discretion and 
authority to determine if the request should be granted. 
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The Successful Respondent’s waiver request must contain the amount of relief being 
sought, evidence demonstrating why the relief is necessary, and any additional relevant 
information the Compliance Specialist should consider. The Successful Respondent shall 
include with the request all documentation of its attempts to subcontract with Small 
Businesses and any other action taken to locate and solicit a replacement Small Business. 

 
G. Substitutions. If a Small Business was approved by the City, but the firm subsequently 

loses its Small Business status before execution of a contract, the Compliance Specialist 
will consider whether or not the Successful Respondent has exercised diligent and good-
faith efforts to find another Small Business as a replacement. The Successful 
Respondent shall notify the Equal Opportunity Department in writing of the necessity to 
substitute a Small Business and provide specific reason(s) for the substitution or 
replacement. Actual substitution or replacement of a Small Business may not occur 
before the Compliance Specialist’s written approval has been obtained. 

 
SECTION VI. RECORDS & REPORTING REQUIREMENTS 

 
A. Records. During performance of the Lease, the Successful Respondent shall keep all 

records necessary to document ACDBE, DBE and Small Business participation. The 
Successful Respondent shall provide the records to the City within 72 hours of the City’s 
request and at final completion of the Lease. The City will prescribe the form, manner, and 
content of reports. The required records include: 

 
1. A complete listing of all Subcontractors and suppliers on the project; 
2. Each Subcontractor’s and supplier’s scope performed; 
3. The dollar value of all subcontracting work, services, and procurement; 
4. Copies of all executed Subcontracts, purchase orders, and invoices; 
5. Total operating expenses and total costs of goods sales; and 
6. Copies of all payment documentation. 

 
B. Reports. The Successful Respondent shall be required to track and report all Small 

Business participation that occurs as a result of a contract, procurements, purchase 
orders, subleases, JV, goods/services or other arrangements involving sub-tier 
participation. Such documentation must be entered monthly into the internet based 
reporting program Business2Government (B2G) System at 
www.phoenix.diversitycompliance.com . 

 
C. Annual Submittals of Small Business Participation Plan. As a matter of compliance, 

the Successful Respondent must submit a Small Business Participation Plan and the 
associated Supporting Documentation, on an annual basis by the anniversary date of 
contract award or as specified in the Lease. The Successful Respondent is required to 
maintain a Small Business Participation Plan and document its ongoing efforts to foster 
small business participation throughout the life of this Contract. The Successful 
Respondent is required to conduct a shortfall analysis and develop a corrective action plan 
in the event the Successful Respondent is unable to achieve its Small Business 
Participation Commitment. 
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1. Failure to Foster Small Business Participation 

The Compliance Specialist will determine whether Successful Respondent has 
satisfied all outreach activities in the development of the Small Business 
Participation Plan. If the Compliance Specialist determines that Successful 
Respondent has failed to satisfy the Small Business Participation Plan 
requirements as specified in this clause, then the Compliance Specialist may 
determine that the Successful Respondent is not compliant. The City shall send a 
written notice to the Successful Respondent stating the basis for the Compliance 
Specialist’s decision. The Successful Respondent has seven (7) business days to 
cure the deficiency. If Successful Respondent fails to submit the required forms and 
supporting documentation by the due dates, the City may formally deem the 
Successful Respondent noncompliant, in default of the Lease and not in good 
standing with the City of Phoenix. 

 
D. Counting of Small Business Participation: 

 
1. In instances where Small Business participation occurs as the result of a JV 

arrangement with a Respondent, the Successful Respondent is required to complete 
JV documentation, and cooperate and participate in a review of the participation of the 
JV partners at least once a year. The review will determine the percentage of 
participation that will be counted for Small Businesses and the participation of ACDBE 
firms to be reported to the Federal Aviation Administration each year of the Lease. 
 

2. If an approved ACDBE or DBE allows its ACDBE or DBE status to expire or its ACDBE 
or DBE certification is removed during the course of the subcontract, the City will 
consider all work performed by the ACDBE or DBE under the original contract to count 
as ACDBE or DBE participation. No increased scopes of work negotiated after 
expiration or revocation of the ACDBE’s or DBE’s certification may be counted. 
Likewise, any work performed under a Lease extension granted by the City may not be 
counted as ACDBE or DBE participation. 
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EXHIBIT 12 
FORM EO2-SMALL BUSINESS OUTREACH EFFORTS 
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EXHIBIT 13 
FORM EO3-SMALL BUSINESS UTILIZATION COMMITMENT 

 
(Due within 60 calendar days of the Effective Date of this Lease) 

 
On behalf of the Successful Respondent, I certify under the penalty of perjury that the information submitted 
herein is true and correct: 

 

1. The firms indicated as “Selected” in Form EO2 Small Business Outreach Efforts, will participate in this 
contract; 

 
2. The  Successful  Respondent  will  comply  with  the  Race‐  and  Gender‐Neutral  post‐award  compliance 

requirements as stated in the ACDBE contract clause; 
 

3. Successful Respondent understands and agrees that any and all changes or substitutions to subcontracts 
with  Small  Businesses  must  be  authorized  by  the  Phoenix  ACDBE  Compliance  Specialist  prior  to 
implementation; and 

 
4. The following statement is true and correct:  

 
The proposed total Small Business participation on this contract will be: 
 

                    % 

Company Name: _________________________________________________________________ 

Company Mailing Address: _________________________________________________________ 

Representative Name: _____________________________________________________________ 

Title: ___________________________________________________________________________ 

Email Address: ___________________________________________________________________ 

Phone Number: __________________________________________________________________ 

Signature: _______________________________________  Date: _______________________ 
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EXHIBIT 15 
PREVENTATIVE MAINTENANCE FOR 

REFRIGERATION EQUIPMENT 
 

Unit Coolers 
Every year, or sooner if local conditions cause clogging or fouling of air passages through the 
finned surface, the following items should be checked. 
 
1) Visually inspect unit 

• Look for signs of corrosion on fins, cabinet, copper tubing and solder joints. 
• Look for excessive or unusual vibration for fan blades or sheet metal panels when in 

operation. Identify fan cell(s) causing vibration and check motor and blade carefully. 
• Look for oil stains on headers, return bends, and coil fins. Check any suspect areas with 

an electronic leak detector. 
• Check drain pan to ensure that drain is clear of debris, obstructions or ice buildup and    is 

free draining. 

2) Clean evaporator coil and blades 
• Periodic cleaning can be accomplished by using a brush, pressurized water or a 

commercially available evaporator coil cleaner or mild detergent. Never use an acid 
based cleaner. Follow label directions for appropriate use. Be sure the product you use 
is approved for use in your application. 

• Flush and rinse coil until no residue remains. 
• Pay close attention to drain pan, drain line and trap. 

3) Check the operation of all fans and ensure airflow is unobstructed 
• Check that each fan rotates freely and quietly. Replace any fan motor that does not rotate 

smoothly or makes an unusual noise. 
• Check all fan set screws and tighten if needed. 
• Check all fan blades for signs of stress or wear. Replace any blades that are worn, 

cracked, or bent. 
• Verify that all fan motors are securely fastened to the motor rail. 
• Lubricate motors if applicable. 

4) Inspect electrical wiring and components 
• Visually inspect all wiring for wear, kinks, bare areas, and discoloration. Replace any 

wiring found to be damaged. 
• Verify that all electrical and ground connections are secure, tighten if necessary. 
• Check operation/calibration of all fan cycle and defrost controls when used. 
• Look for abnormal accumulation of ice patterns and adjust defrost cycles accordingly 
• Compare actual defrost heater amp draw against unit data plate. 
• Visually inspect heaters to ensure even surface contact with the coil. If heaters have crept, 

decrease defrost termination temperature and be sure you have even coil frost patterns. 
Re-align heaters as needed. 

• Check drain line heat tape for proper operation (supplied and installed by others). 
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5) Refrigeration Cycle 
• Check unit cooler superheat and compare reading for your specific application 
• Visually inspect coil for even distribution 

 
Air Cooled Condensing Units 
Every year, or sooner if local conditions warrant, the following items should be checked. 
 
1) Visually inspect unit 

• Look for signs of oil stains on interconnection piping and condenser coil. Pay close 
attention to areas around solder joints, building penetrations and pipe clamps. Check any 
suspect areas with an electronic leak detector. Repair any leaks found and add refrigerant 
as needed. 

• Check condition of moisture indicator/sight glass in the sight glass if so equipped. Replace 
liquid line drier if there is indication of slight presence of moisture. Replace refrigerant, oil 
and drier if moisture concentration is indicated to be high. 

• Check moisture indicator/sight glass for flash gas. If found check entire system for 
refrigerant leaks and add refrigerant as needed after repairing any leaks. 

• Check compressor sight glass (if equipped) for proper oil level. 
• Check condition of condenser. Look for accumulation of dirt and debris (clean as 

required). 
• Check for unusual noise or vibration. Take corrective action as required. 
• Inspect wiring for signs of wear or discoloration and repair if needed. 
• Check and tighten all flare connections. 

2) Clean condenser coil and blades 
• Periodic cleaning can be accomplished by using a brush, pressurized water, and a 

commercially available foam coil cleaner. If foam cleaner is used, it should not be an acid 
based cleaner. Follow label directions for appropriate use. 

• Rinse until no residue remains. 

3) Check operation of condenser fans 
• Check that each fan rotates freely and quietly. Replace any fan motor that does not rotate 

smoothly or makes excessive noise. 
• Check all fan blades set screws and tighten as required. 
• Check all fan blades for signs of cracks, wear, or stress. Pay close attention to the hub 

and spider. Replace blades as required. 
• Verify that all motors are mounted securely. 
• Lubricate motors if applicable. Do not lubricate permanently sealed, ball bearing motors. 

4) Inspect electrical wiring and components 
• Verify that all electrical and ground connections are secure, tighten as required. 
• Check condition of compressor and heater contactors. Look for discoloration and pitting. 

Replace as required. 
• Check operation and calibration of all timers, relays pressure controls and safety controls. 
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• Clean electrical cabinet. Look for signs of moisture, dirt, debris, insects, and wildlife. Take 
corrective action as required. 

• Verify operation of crankcase heater by measuring amp draw. 

5) Check refrigeration cycle 
• Check suction, discharge, and net oil pressure readings. If abnormal take appropriate 

action. 
• Check operation of demand cooling, liquid injection, or unloaders if so equipped. 
• Check pressure drop across all filters and driers. Replace as required. 
• Verify that superheat at the compressor conforms to specification. (30°F to 45°F) 
• Check pressure and safety control settings and verify proper operation. 

6) Submit an oil sample for analysis 
• Look for high concentrations of acid or moisture. Change oil and driers until test results 

read normal. 
• Investigate source of high metal concentrations, which normally are due to abnormal 

bearing wear. Look for liquid refrigerant in the crankcase, low oil pressure or low 
superheat as a possible source. 

7) Inspect suction accumulator (if equipped) 
• If the accumulator is insulated remove insulation and inspect for leaks and corrosion. 
• Pay close attention to all copper to steel brazed connections 
• Wire brush all corroded areas and peeling paint. 
• Apply an anti-corrosion primer and paint as required. Re-insulate if applicable. 

 
Air Cooled Condensers and Fluid Coolers 
Every year, or sooner if local conditions cause clogging or fouling of air passages through the 
finned surface, the following items should be checked. 
 
1) Visually inspect unit 

• Look for signs of corrosion on fins, cabinet, copper tubing and solder joints. 
• Look for excessive or unusual vibration for fan blades or sheet metal panels when in 

operation. Identify fan cell(s) causing vibration and check motor and blade carefully. 
• Look for oil stains on headers, return bends, and coil fins. Check any suspect areas with 

an electronic leak detector. 

2) Clean condenser coil and blades 
• Periodic cleaning can be accomplished by using brush, pressurized water, or a 

commercially available coil cleaning foam. If a foam cleaner is used, it should not be an 
acid based cleaner. Follow label directions for appropriate use. 

• Clear unnecessary trash and debris away from condenser. 

3) Check the operation of all fans 
• Check that each fan rotates freely and quietly. Replace any fan motor that does not rotate 

smoothly or makes an unusual noise. 
• Check all fan set screws and tighten if needed. 
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• Check all fan blades for signs of stress or wear. Replace any blades that are worn, 
cracked, or bent. 

• Verify that all fan motors are securely fastened to the motor rail. 
• Lubricate motors if applicable (most Heatcraft condenser motors are permanently sealed 

ball bearing type and do not require lubrication) 

4) Inspect electrical wiring and components 
• Visually inspect all wiring for wear, kinks, bare areas, and discoloration. Replace any 

wiring found to be damaged. 
• Verify that all electrical and ground connections are secure, tighten if necessary. 
• Check operation/calibration of all fan cycle controls when used. 

 
 
 
General Safety Information: 

1. Installation and maintenance to be performed only by qualified personnel who are 
familiar with this type of equipment. 

2. Some units are pressurized with dry air or inert gas. All units must be evacuated before 
charging the system with refrigeration. 

3. Make sure that all field wiring conforms to the requirements of the equipment and all 
applicable national and local lodes. 

4. Avoid contact with sharp edges and coil surfaces. They are a potential injury hazard. 

5. Make sure all power sources are disconnected before any service work is done on the 
units. 
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